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1. Executive summary

Russia’s war of aggression against Ukraine has
contributed to a deterioration of the country’s
debt situation, which was already critical before
February 2022. Due to Ukraine's utilisation of
external financial resources for keeping the state
functioning and supporting the country's defence
effort, by early 2024 the country’s external debt
had risen to close to 100 per cent of its GDP - with
further increases expected. Irrespective of how
the war ends, dealing with Ukraine's sovereign
debt situation will play an important role in the
country’s economic recovery.

The analysis argues that the currently existing sove-
reign debt restructuring architecture is ill-suited to
address the unique financial and political complexi-
ties of a nation in recovery from armed conflict (as
well as also being not well-suited for countries not
at war). The paper argues that to effectively deal
with Ukraine's sovereign debt situation after the
war while ensuring a long-term, sustainable, social-
ly and economically just recovery, an extraordinary
individualised solution is necessary.

Examining four case studies, the analysis identi-
fies components from historical and special debt
restructuring efforts that may be adapted to ad-
dress Ukraine’s needs. In these cases, novel and
extraordinary, sometimes unprecedented, arran-
gements regarding debt restructuring processes
had to be made because of the specific debt and
broader economic and political situations the
countries were in.

B The restructuring of West Germany's pre-
and post-war debt through the London Debt
Accord in 1953, with elements such as inde-
pendent arbitration and linking debt service
to positive trade performance, incentivising
long-term sustainability.

B The restructuring of Indonesia’s external debt
in 1969/1970, with elements such as a trusted
and neutral mediator designing a mutually
acceptable restructuring proposal in a com-
plex and conflictive Cold War context, also
including clauses that allowed for payment
adjustments based on economic performance
- also in the case of a downturn.

B The restructuring of Poland'’s external debt
in 1991, with the lesson that shallow debt
restructurings should be avoided (as it led
to a deep and unavoidable debt treatment),
and the role political pressure from a domi-
nant key actor can play for speedy and deep
processes.

B The restructuring of Irag's external debt after
the fall of the Saddam Hussein regime in
2004, with elements such as the immunisa-
tion of assets to prevent free-riding and the
unsustainable extraction of resources of the
country, and how the US used its dominant
power in the IMF to twist the debt sustainabi-
lity assessment in favour of a deep debt treat-
ment for Iraq.

The case studies could provide inspiration for
innovative elements of a Ukrainian debt work-
out after the war which prioritises the economic
recovery and future stability of the country. This
could include establishing a single and coherent
negotiation forum; the need for and possibility of
speedy and deep debt reduction with full credi-
tor involvement, including multilateral creditors;
robust legal protections for enforcement and
debtor protection; and innovative elements such
as narrow thresholds for the capacity to repay as
a basis for debt relief.
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2. Introduction
2.1 Aim of the study

Russia's war of aggression against Ukraine, which
has continued with increasing severity and de-
struction, has brought enormous human suffering
and extensive destruction to Ukrainian society
and the state's economy. Beyond that, one of

the often-overlooked consequences of Russia’s
aggression against Ukraine is an unsustainable
sovereign debt situation. Already saddled with a
high level of debt before February 2022 and given
the enormous financial demands resulting from
the ongoing aggression, Ukraine has needed to
use external financial resources in order to keep
the defence effort and the state as such function-
ing. The result by early 2024 has been an expect-
ed rise of Ukraine’s public debt to close to 100 per
cent of its GDP in 2024 and the threat of a further
rise under different scenarios calculated by the
IMF.?

Given the politically and militarily dramatic sit-
uation the country is in, the (future) handling of
Ukraine’s comprehensive sovereign debt situa-
tion does not yet play a major role in the political
debate.? But regardless of how and when the war
ends, dealing with the country's debt situation

will sooner or later play a role that should not

be underestimated. And even now, as this study
shows, there are crucial questions that have a
major impact on the state’s ability to act, even
during the war. With this study, we would like to
contribute to this necessary discussion and show
scenarios that need to be considered. We write
from the perspective of a German civil society
organisation that has been dealing with sovereign
debt issues from a sustainable development per-
spective for several decades. Our proposals for
action are aimed in particular at Ukraine's creditor
states, which include Germany, particularly due to
its political responsibility in relation to multilateral
and private creditors, along with other Western
nations.

Box 1

Potential (post-)war scenarios that are
relevant for discussions on sovereign
debt resolution

(1) End of the aggression, full and perma-
nent withdrawal of Russian troops from
Ukraine

This post-war scenario would be character-
ised by enormous financial requirements
for reconstruction, but at the same time by
a high pre- and post-war debt burden. It is
unclear whether Ukraine and its Western
partners will than the currently discussed
mobilisation of frozen Russian assets. What-
ever can be seized will likely not be suffi-
cient to fully cover the enormous post-war
financing needs of Ukraine, including the
debt service on Western loans in support
of Ukraine’s defence effort. In this situation,
a negotiation format for pre- and post-war
claims needs to be defined to ensure that
debt service coming due will not hamper
the reconstruction and recovery.

(2) “Freeze” of present frontlines

This scenario would mean that Ukraine
would remain in a state of destruction
concerning infrastructure and productive
assets and in huge debt to its war allies. In
this scenario, the need to settle the existing
unsustainable debt will be even greater

than under scenario (1). >

1 See IMF (2024): “Ukraine: Fifth Review under the extended arrangement under the extended Fund facility”; IMF Country Report

24/314.

2 What did play a role is the restructuring of the pre-war external commercial claims, given the end of the debt moratorium in Au-

gust 2024. However, these only constitute part of the debt stock.



(3) Russian takeover of military and political
power in Ukraine

In such a scenario of comprehensive control
of the country by the Russian administra-
tion, the regime would inherit the entirety
of the existing external debt of Ukraine, but
probably service only pre-war debt includ-
ing that from the Yanukovych era held by
Russia. The new regime would likely refuse
to pay any of the debt which resulted from
Western support during the war, potentially
under some form of “odious debts” doc-
trine narrative. It would isolate the country
from its Western neighbours and enforce
an even greater dependence on Russia.
This scenario will not be considered in this

paper.

In this paper, we only explore options to deal
with the enormous debt burden of Ukraine under
either scenario (1) or (2).

In both of the scenarios we are considering here,
it is not only the sheer size of the external debt
that is a challenge for post-war debt resolution
and economic recovery. An additional factor is its
complex debt composition, with pre-war (“legacy”)
claims, including restructured legacy bonds (that
may have to be restructured a second time), bi-
lateral official and multilateral claims on the one
hand and the war-related external support from
bilateral and multilateral partners on the other.
This combination of size, structure and different
sequencing of support is a challenge in itself. But
it is a challenge at a time when even beyond the
Ukrainian case it has been widely acknowledged
that the present sovereign debt restructuring ar-
chitecture is not fit for purpose to deal with debt
problems even of countries not at war. There is a

broad recognition that the sovereign debt reso-
lution architecture is in need of a broad-based
overhaul.? The “traditional setting” for sovereign
debt restructurings has long since become dys-
functional, not only in a situation as extraordinary
as Ukraine's. This traditional setting is:

B Bilateral agreements with the official bilateral
creditors organised in the Paris Club and ba-
sed on IMF debt sustainability analyses.

B Subsequently sought comparable treatments
by official bilateral non-Paris Club members.

B Arrangements with private creditors such as
bond exchanges under the same “comparabi-
lity of treatment” criteria.

B Multilateral creditors as “unaffected bystan-
ders” under their claimed status to remain
untouched by a debt restructuring (“preferred
creditor” status).

Generally, there is a recognition that debt restruc-
turings in this existing system, looking at debt re-
structurings since the 1980s, often come with too
little debt relief too late, so that debt sustainability
and market access are not being restored.* Testi-
mony to that is, among others, serial rescheduling
of the same debt of lower-income countries in

the Paris Club in the 1980s and 1990s. On aver-
age, countries that later qualified for the Heavily
Indebted Poor Countries (HIPC) Initiative had to
negotiate seven times with the Paris Club until
their debt sustainability was restored while losing
economic potential and facing increasing pov-
erty and social misery. Looking at today's debt
restructuring cases, the same pattern still exists.
In Sri Lanka for example, it was clear, even before
the deal was finalised, that the country, because
of creditors not accepting sufficient debt relief,

3 See forinstance: UNCTAD (2024): “UNCTAD urges reforms on global debt architecture amid rising debt distress”, 7 February 2024,
https://unctad.org/news/unctad-urges-reforms-global-debt-architecture-amid-rising-debt-distress.

4 See the recognition of the “too little too late” phenomenon in IMF (2013): “Sovereign Debt Restructuring - Recent Developments
and Implications for the Fund's Legal and Policy Framework”, 26 April 2013, https://www.imf.org/external/np/pp/eng/2013/042613.pdf.
Studies that looked at 168 debt restructuring episodes between 1970 and 2010 in 67 countries show that debt reduction is generally
limited in debt restructurings. Serial debt restructuring episodes - most of which are non-conflict cases - resulted in, on average, a
haircut of 38% and delivered an NPV debt reduction of, on average, 5.3% of pre-restructuring public debt. See Forni, L. et al. (2016):
“Sovereign Debt Restructuring and Growth”; IMF Working Paper WP/16/147, July 2016, pp. 9ff, https://www.imf.org/external/pubs/ft/
wp/2016/wp16147.pdf. Debt reduction in the (post-)conflict cases described here is generally larger compared to these findings in
mostly non-conflict cases. But to achieve that, a special process was needed, which we describe in this paper.


https://unctad.org/news/unctad-urges-reforms-global-debt-architecture-amid-rising-debt-distress
https://www.imf.org/external/np/pp/eng/2013/042613.pdf
https://www.imf.org/external/pubs/ft/wp/2016/wp16147.pdf
https://www.imf.org/external/pubs/ft/wp/2016/wp16147.pdf
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would stay in a debt crisis after the debt restruc-
turing.> Half-hearted reform efforts such as the
Common Framework for debt treatment beyond
the DSSI by the G20 have been the response,

but so far with limited success when it comes to
exiting the debt crisis through sufficient debt re-
lief. The Common Framework is the main reform
effort of the current architecture by the G20 and
the IMF, which is, however, not even accessible to
Ukraine.®

Not for the first time in history, there is a need
for individual extraordinary solutions in special
cases like Ukraine as well as for a broader global
reform of the debt architecture. With this paper,
we therefore aim to undertake a tour d’horizon
through selected extraordinary historical events,
where novel arrangements beyond the tradition-
al creditor-driven formats and criteria had to be
made because of the special economic

and debt situations of the countries including
(post-)conflict settings. We analyse how the differ-
ent parties dealt with the situations, what posi-
tions they took, which negotiation formats and
strategies were applied, and which of them were
successful and which were not.

With this analysis, we wish to identify elements
of earlier processes that could be useful during a
necessary comprehensive sovereign debt work-
out for Ukraine once the aggression has come
to an end. We acknowledge that there can be no
blueprint transferred from one historical setting
to a present-day challenge. However, elements,
arguments, criteria and procedural steps can be
evaluated as useful or not for laying the founda-
tion for the long-term economic recovery that
Ukraine will need to deal with its external debt.

To this end we divide the analyses of selected his-
torical sovereign debt restructurings into four parts.

First, we present the respective debt situation, in-
dicators and participating parties of the particular
case. After that, we take a closer look at the ne-
gotiation process itself - who participated, which
formats were chosen, who provided input and
who ultimately made the decisions. Secondly, we
analyse the material success or failure of the spe-
cial solution to restore debt sustainability. Thirdly,
we try to identify some characteristics of each of
the processes in their relevance for Ukraine.

In the fourth part, we distil elements from these
cases that could be relevant for Ukraine's post-
war debt restructuring process. The final chapter
concludes.

The questions through which we try to assess the
material outcome and the potential usefulness for
post-war Ukraine are:

P> Was a sustainable debt level reached im-
mediately through the agreement?

P> Did a sustainable debt level persist
through the medium term?

P> Did all creditors contribute to the restitu-
tion of debt sustainability?

P> Was the process speedy?

P> Did the restructuring in any form respond
to creditors’ individual responsibilities for
the conflict?

P> Were claims of financially or politically
involved actors treated differently from
those of legacy creditors that did not play
any role in the conflict?

P> Did the restructuring quickly restore the
sovereign debtor’'s access to capital mar-
kets under sustainable conditions?

5 erlassjahr.de and MISEREOR (2024): “Global Sovereign Debt Monitor 2024", April 2024, pp. 25ff, https://erlassjahr.de/wordpress/

wp-content/uploads/2024/04/GSDM24-online.pdf.

6 The Common Framework is only accessible to 73 lower-income countries. For more information on the Common Framework

see: erlassjahr.de (2021): “Das ‘Common Framework for Debt Treatments beyond the DSSI' der G20, https://erlassjahr.de/wordpress/
wp-content/uploads/2016/03/ej-Common-Framework-Stand-September-2021.pdf; Paris Club: “Common Framework for Debt Treatments
beyond the DSSI", https://clubdeparis.org/sites/default/files/annex_common_framework_for_debt_treatments_beyond_the_dssi.pdf;
Rehbein, K. and M. Stutz (2022): “(How) can the Common Framework be improved? An assessment of current proposals’; erlassjahr.de
Position paper, 21 April 2022, https://erlassjahr.de/wordpress/wp-content/uploads/2022/11/PosPapier-CF-Vorschlage-final-layout.pdf.


https://erlassjahr.de/wordpress/wp-content/uploads/2024/04/GSDM24-online.pdf
https://erlassjahr.de/wordpress/wp-content/uploads/2024/04/GSDM24-online.pdf
https://erlassjahr.de/wordpress/wp-content/uploads/2016/03/ej-Common-Framework-Stand-September-2021.pdf
https://erlassjahr.de/wordpress/wp-content/uploads/2016/03/ej-Common-Framework-Stand-September-2021.pdf
https://clubdeparis.org/sites/default/files/annex_common_framework_for_debt_treatments_beyond_the_dssi.pdf

With the following questions, we will take a closer
look at the negotiation processes as such:

P> Where did creditors make extraordinary
concessions or give in to pressure, where
did they not and for what reasons?

P> Was the conflict itself or anything else the
motivation for a special solution, if there
was any?

P> Language and rhetoric: how did it change
over the course of the conflict and during
post-conflict discussions?

P When and where did political supporters
reconvert themselves into simple lenders
(with respective motivations) and what did
that mean for post-conflict resolutions?

2.2 Selected case studies

Out of a greater number of crises and resolu-
tions, there are four sovereign debt restructuring
cases since 1950 that we look at more closely in
this study. In three of the four cases the criteria
for selection were as follows: (a) the crisis was an
element of a post-armed-conflict situation and
the existing debt was entirely or partially linked to
the conflict; and (b) the design of the solution was
unique at the time and was not simply the imple-
mentation of existing procedures and criteria. The
other case is not a post-armed-conflict case study
in the narrow sense, but is relevant for debt res-
olution discussions for Ukraine, as it concerns a
European country and took place in the context of
the Cold War and therefore involves geopolitical
motivations and strategic considerations that are
comparable to the case of today's Ukraine.

Concretely, the cases are:

B The restructuring of West Germany's pre- and
post-war debt through the London Debt Ac-
cord in 1953.

B The restructuring of Indonesia’s external debt
in 1969/1970.

B The restructuring of Poland'’s external debt in
1991 (non-conflict case).

B The restructuring of Irag's external debt after
the fall of the Saddam Hussein regime in
2004.

There certainly are more debt crisis resolutions
with extraordinary elements in them which might
be relevant for Ukraine's post-war debt resolu-
tion, but which were deliberately not selected

for a more detailed process analysis. This was in
some cases because they largely followed the es-
tablished procedures for debt restructuring at the
particular time, while others lack the important
parallel to Ukraine of dealing with a post-conflict
situation. Still, there will be an occasional refer-
ence to them during the analysis. Such cases are:

B The cancellation of almost the entirety of Ni-
caragua’s debt after the end of the contra war
in 1990. The case is interesting as it benefit-
ted a country which had undergone a regime
change between the Eastern and Western
blocks, where also the most important cre-
ditors had been party to the conflict before.
However, formally the process was just the
implementation of the HIPC initiative, which
benefitted in a similar way a broader group of
countries - although barely any in as far-rea-
ching a way as Nicaragua.’

B The “ad hoc” cancellation of almost two
thirds of Nigeria's debt in 2005 even though
the country would not have qualified for the
relevant terms in the Paris Club based on its
income status.® In fact, Nigeria used to be part

7 Inthis particular case, it was telling how fiercely some creditors - in this case notably Germany - opposed farther-reaching debt
relief at first and then later considered themselves champions of the debt relief effort.

8 These were the so-called Naples terms, under which a 67% debt cancellation was possible for, among other criteria, countries with
a per capita GDP of USD 755 or less. See “Naples terms”: https://clubdeparis.org/en/communications/page/naples-terms.



Focus Paper 12: Dealing with Ukraine’s sovereign debt situation after the war

of the original list of countries that qualified
for the far-reaching HIPC Initiative, but was
later excluded on formal grounds, simply
because creditors assessed the case to be
“too expensive” as compared to the 40 other
qualifying countries. In 2005, the Paris Club
then presented its own debt sustainability
analysis for Nigeria, and for the first time ever
an explicit scenario to finance the Millennium
Development Goals (MDGs) was part of the
debt sustainability analysis.

The Paris Club’s enforcement of the compara-
bility of treatment rule on Pakistan’s bondhol-
ders in December 2001. This was the first time
that the debtor was obliged to obtain compa-
rable relief from the holders of its externally
sold bonds - a category which until then had
always been tacitly excluded. The reason was
that the stock of external bonds at the time of
the restructuring was so large that its non-in-
clusion would have prevented Pakistan from
reaching a sustainable debt level as defined
by the IMF. We do not dive deeper into the
case here, however, because the extraordi-
nary element referred only to one specific ca-
tegory of external debt - although the fallout
from that Paris Club decision for subsequent
arrangements was considerable.

B The 50 per cent reduction of debt owed to Pa-

ris Club members by Egypt in June 1991. This
“ad hoc” arrangement clearly went beyond the
classic Paris Club terms which the Club other-
wise would have provided to middle-income
countries like Egypt. The 50% haircut was the
ratio which the Paris Club at the time only
allowed for low-income countries - but only
in the form of a flow reduction. Debt stock re-
ductions for low-income countries were only
introduced with the Naples terms of 1994,
The decision was clearly politically motivated
and was meant as a remuneration for Egypt’s
role in the United States' war against Iraq

in order to liberate Kuwait. The agreement
included all creditors through the Paris Club's
“Comparability of Treatment” policy, which
was largely obeyed by the beneficiaries and
their non-Club creditors.



3. Analysis of selected historical
sovereign debt restructuring
cases

3.1 The London Debt Accord for
West Germany in 1953

3.1.1 Nature of the conflict and character of
the outstanding debt

Germany was the aggressor in the Second World
War and was completely defeated in May 1945.
The former Reich ceased to exist, and the eastern
parts of the state were annexed by the Soviet
Union and Poland. The central and western parts
were divided into four “zones”, each run by one
of the former war allies France, Britain, the US
and the Soviet Union. The currency of the former
Reich continued to exist but had lost most of its
external and domestic value. Living conditions in
the four zones were dramatic, due to the enor-
mous destruction caused by the war and in some
regions also by the seizure of productive assets
as well as physical infrastructure for reparations,
particularly in the Soviet zone.

In 1949, the Federal Republic of Germany was
founded in the three Western zones, followed by
the foundation of the German Democratic Repub-
lic in the Soviet zone. Both states enjoyed only
restricted sovereignty in the emerging Cold War.

Conditions improved relatively quickly in West
Germany, due to the low degree of dismantle-
ment and the considerable inflow of external
resources towards a quick reconstruction, particu-
larly through the US Marshall Plan. West Germany
was a major beneficiary of this programme, al-
though the only one who received it in the form of
concessional loans rather than grants. Given the
still low level of West Germany's gross national
income, the external debt in relation to the coun-
try's capacity to produce and to earn convertible
currency abroad was considered unsustainable by
the first West German government under Chan-
cellor Konrad Adenauer.

West Germany's external debt in 1952 amounted
to about DM 29 bn. DM 16.2 bn of this was due to
the above-mentioned reconstruction support from
the US. DM 13.5 bn was heritage debt incurred by
the Weimar Republic way ahead of the Nazi take-
over in 1933 in order to refinance hard currency
reparation payments resulting from the Treaty of
Versailles in 1919 that had ended the First World
War. Versailles had established an overall sum of
132 bn marks in reparations, which quickly turned
out to be unaffordable for the German Republic
when it faced occupation by French and Belgian
troops in 1923 and, as a consequence, hyperin-
flation. In 1925 and 1929 obligations from repa-
rations were already reduced considerably under
the Dawes and Young plans, before the Hoover
Moratorium of 1931 halted reparation payments
altogether as a reaction to the Great Depression
of 1929/1930. The outstanding DM 13.2 bn legacy
debt in 1952 consisted largely of bonds which the
Reich had emitted in order to finance the Dawes
and Young restructurings.®

3.1.2 What happened during the
restructuring process?

In the early 1950s, there were practically no test-
ed mechanisms for sovereign debt restructurings
in place as later developed by institutions like the
Paris Club or the division of labour between bilat-
eral creditors and international financial institu-
tions, such as the IMF.

Germany, at the time of the debt workout, had just
seen the founding of the Federal Republic of Ger-
many, which united the three Western zones (US,
UK, France), while the Soviet Union had granted its
former zone the same (restricted) sovereignty un-
der the name of the German Democratic Republic.
The West German state considered itself to be

the sole democratically legitimised representative
of the German people. Therefore, it insisted on
assuming all assets and liabilities of the perished
German Reich. This position was broadly accepted
by all external creditors, which allowed the Ade-
nauer government to negotiate and restructure
the entirety of the German legacy debt.

9  For details see: Kaiser, J. (2013): “One made it out of the debt trap”; FES Dialogue on Globalization, p. 3 and the links to primary

sources there, https://library.fes.de/pdf-files/iez/10137.pdf.
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Allin all, Germany had obligations to official and
private creditors in 65 countries worldwide, of
which 28 participated in the Conference leading
to the London Debt Accord.'®

In December 1951, the US, UK and France had
already negotiated a reduction in the repayment
of the economic assistance provided after 1945
with the West German government. However, this
reduction could only come into effect once the
Federal Republic of Germany had also agreed to

a settlement with regard to its pre-war debt. This
settlement was meant to include all of the German
Reich's pre-war foreign debt, the debt of its consti-
tuent states (Lander) and the debt of German pri-
vate debtors with foreign governments, commer-
cial banks and private bond investors. To organise
the settlement, all debt was restructured via one
central “conference”. Even though this conference
was materially only concerned with pre-war debt, it
had the potential to bring about an agreement on
all of Germany's liabilities. This was due to the link
between the existing agreement concerning post-
war economic assistance and the agreement that
was to be sought at the conference itself."

The Conference on German External Debts, as the
London conference was officially called, was held
from 28 February to 28 August 1952 in Lancaster
House (including a six-week break). Representatives
from 20 creditor countries participated (three further
countries sent observers), plus West Germany and
the Bank for International Settlements (BIS). Rep-
resentatives of private creditors were part of their
countries’ respective official delegations throughout
most but not all of the negotiation process.

The driving force behind the negotiations was the
US government. Among other objectives, the US
wanted to prevent a long, drawn-out and smoul-

dering discussion about the Federal Republic’s
legacy debt, which could have obstructed Germa-
ny's access to international capital markets, while
keeping the country dependent on official loans
from across the Atlantic.’

The negotiations concluded with the signing of
the London Debt Accord on 27 February 1953.

Pre-war debt was reduced from DM 13.5 bnto 7.3
bn, i.e. a reduction of 46%. Post-war debt, which
had already been negotiated prior to the meet-
ings in London, was reduced from DM 16.2 bn to
slightly less than 7 bn, i.e. by 51.5%."

Besides the debt reduction, the agreement con-
tained essential elements that guaranteed a long-
term sustainable outcome. One was the possibility
that Germany could waive its current debt service

if it did not have a bilateral trade surplus with the
respective creditor. This possibility guaranteed that
Germany would not have to pay its current debt
service out of its reserves or through new loan
financing. For the creditors, it meant that they had

a strong incentive to buy German products, be-
cause otherwise they would have run the risk of not
obtaining the scheduled debt service. This instru-
ment has never been invoked by Germany, though,
simply because it has never run into any payment
problems with regard to its debt service (see below).

Another element was the establishment of arbi-
tration courts which would independently and
based on the rule of law settle any disputes over
the interpretation of the London Debt Accord in
the future. This contrasts sharply with the practice
of the creditor-led Paris Club, which considers
itself the sole forum for any renegotiations and
complaints about the implementation of any of its
agreements.

10 See Abs, H. J. (1990): “Der Weg zum Londoner Schuldenabkommen”; in: Muckl, W.J. (ed): Féderalismus und Finanzpolitik.

Gedenkschrift fUr Fritz Schaffer.

11 With this in mind and also because the pre-war debt actually consisted of a whole series of individual agreements about different
loans, it would be more accurate to refer to the “London Debt Accords” rather than one single “London Debt Accord”. However, be-
cause the singular term is being widely used and because there is a case for considering the debt reduction as a coherent process, we
use the term “London Debt Accord” throughout this paper. Still, this is relevant for a post-war debt resolution for Ukraine, as non-si-
multaneous negotiations on different categories of loans and creditors may become necessary (and obviously can be possible without

endangering a coherent process).
12 See Kaiser (2013), p. 4.

13 See Kampffmeyer, T. (1987): “Die Verschuldungskrise der Entwicklungslander - Probleme und Ansatzpunkte fur eine Losung auf
dem Vergleichswege”; Schriften des Deutschen Instituts fur Entwicklungspolitik Nr. 89.
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3.1.3 How successful was the process?

P> Was a sustainable debt level reached im-
mediately through the agreement?

First, it needs to be pointed out that Germany's
debt indicators were already quite low by today’s
standards while the negotiations went on. In 1953
before the agreement took effect, Germany's total
external debt amounted to 21% of GDP. The re-
structuring agreed in London brought the indica-
tor further down to 6% immediately thereafter.

P> Did a sustainable debt level persist
through the medium term?

Yes. Ever since the accord was signed, the Federal
Republic never ran into any payment problems on
its external debt. It quickly obtained the best pos-
sible ratings and enjoyed very favourable access
to international capital markets. West Germany's
debt service ratio (current debt service on all its
external debt) never exceeded 3.5% of its annual
export earnings, but rather remained substantial-
ly below this mark.

This compares very favourably to for instance the
debt sustainability ratio that was established as

a benchmark for the poorest countries as part of
the HIPC debt relief initiative, which established

a 15% debt service ratio to exports as the sus-
tainability threshold.' Because of the generous
agreement and the subsequent result, there was
never a situation where a remaining high debt
service had to be continuously and unsustainably
refinanced or where the debt was too high in re-
lation to the country's payment capacities - both
of which would have created an economic down-
side dynamic, as happens in many other debtor
countries today.

In fact, it was already foreseeable ahead of the
conclusion of the negotiations that West Germany
would actually need less than this very generous
treatment. The German delegation leader actually

had to go to some effort to prevent all too posi-
tive data about the 1952 performance and 1953
projections from reaching the negotiation floor.

P> Did all creditors contribute to the restitu-
tion of debt sustainability?

Yes. Not a single one of West Germany'’s creditors
of the time managed to stay outside the nego-
tiation process and thereafter - through such a
holdout strategy - obtained higher payments than
participants to the agreement. Not even a de mini-
mis rule was applied, through which the Paris Club
commonly spares holders of less than USD 1 m
from participating in restructurings. The arrange-
ment referred to both private, mostly legacy,
claim holders and official creditors. It needs to be
stated, however, that in contrast to Ukraine and
other modern sovereign debtors, Germany was
not indebted to any multilateral creditors, which
nowadays claim for themselves a “preferred” (de
facto “exempt”) creditor status when it comes

to restructuring sovereign debt. Thus, Germany
avoided one of the most critical aspects of the re-
structuring process which Ukraine is going to face.

The only claim on West Germany that was ulti-
mately excluded was the restitution claim by the
state of Israel. The Israeli government had for
some time tried to include this into the London
Debt Conference in order to make sure that it
would be considered when the German payment
capacities were assessed. However, in the end it
was negotiated and agreed upon in a parallel con-
ference in Wassenaar in the Netherlands. Germa-
ny paid DM 3bn to the state of Israel and another
450m to the Jewish claims conference, which

paid them to individual victims of the Nazi terror.
Although controversial in both Germany and the
Jewish community the agreement was the first
ever compensation payment made as restitution
for human rights violations. The payments were
made without any negative impact on the German
debt sustainability.

14 As the HIPC Initiative took effect, most (but not all) beneficiaries reached debt service ratios way below this established target,
often close to the levels reached by Germany. These countries later were successful in avoiding a resurgence of sovereign debt prob-
lems in the medium term, and also showed the best results with regard to the financing of poverty reduction. See the latest available
overview in the last HIPC status of implementation report: IMF (2019): “Heavily Indebted Poor Countries (HIPC) Initiative and Multilat-
eral Debt Relief Initiative (MDRI) - Statistical Update”; Policy Paper No. 2019/028, 6 August 2019, https://www.imf.org/en/Publications/
Policy-Papers/Issues/2019/08/06/Heavily-Indebted-Poor-Countries-HIPC-Initiative-and-Multilateral-Debt-Relief-Initiative-MDRI-48566.


https://www.imf.org/en/Publications/Policy-Papers/Issues/2019/08/06/Heavily-Indebted-Poor-Countries-HIPC-Initiative-and-Multilateral-Debt-Relief-Initiative-MDRI-48566
https://www.imf.org/en/Publications/Policy-Papers/Issues/2019/08/06/Heavily-Indebted-Poor-Countries-HIPC-Initiative-and-Multilateral-Debt-Relief-Initiative-MDRI-48566
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P> Was the process speedy?

The conference itself lasted six months, from Feb-
ruary to August 1952. It was followed by another
six months for developing detailed arrangements
on the basis of the negotiated text and preparing
the signing ceremony. So the arrangement from
the beginning of negotiations to the signing of the
accord took exactly one year.

This compares favourably to practically all ar-
rangements in the context of the 1990s HIPC
Initiative, which at first had been stretched out

by their architects over two three-year periods.
That was later adapted and ultimately cut shorter.
Still, the full process in the HIPC Initiative from the
formal qualification of a beneficiary country until
the Initiative’s so-called “completion point” under
which the debt relief eventually takes effect has in
none of the so far 39 beneficiary countries been
as short as only one year but has often been a lot
longer.’™> Moreover, negotiation with private credi-
tors in the “traditional setting” (which includes the
cases of the HIPC Initiative) usually only starts af-
ter the bilateral agreement with official creditors
in the Paris Club or an official creditor committee
is finalised, prolonging the process. In the context
of the London Debt Conference for Germany, pri-
vate creditors had been part of the comprehen-
sive negotiation process from the outset.

P> Did the restructuring in any form respond
to creditors’ individual responsibilities for
the conflict?

Although the London negotiations took place
between former war enemies, it was never an
issue whether individual creditors had to assume
any responsibility for the existing debt - like one
might for instance argue with regard to today’s
still outstanding “Yanukovych bonds"”, which are
claims by Russia disputed by the Ukraine govern-
ment. All too clear was Germany's sole respon-
sibility for the war. The DM 13.5 billion pre-war
debts preceded the war anyway, while the post-
war debt was only indirectly related to the war.

P> Were claims of financially or politically
involved actors treated differently from
those of legacy creditors that did not play
any role in the conflict?

The haircut effected on the post-war debt was
slightly higher than that on the pre-war debt
(51.5% versus 46%). However, given some uncer-
tainties about conversion rates, original documen-
tation of individual claims and other parameters,
this difference can be considered negligible. The
principle that all claims without any exception
should be treated equally was largely maintained.

This obviously contributed to the speedy solution
that was reached with the signature in February
1953. However, it does not mean that demands
for specific better treatment were not raised.
There were indeed demands, for example by
France, which claimed it should receive better
treatment as it had suffered the most severe de-
struction from the German aggression. Yugoslavia
made attempts in a similar direction and Greece
for some time insisted on reparation claims for
some specific atrocities committed by the Ger-
man army during the occupation. But all this was
rebutted by Germany with the more or less open
support of the political and financial heavyweight
USA, whose overwhelming interest was to reach

a solution as fast as possible and as generous

as possible for West Germany as the emerging
showcase in the Cold War. Poland, the Soviet
Union and other Eastern European countries that
legitimately could have raised similar claims as
Greece had were not part of the London process -
because they simply had not been creditors of the
German Reich and/or the West German state.

P> Did the restructuring quickly restore the
sovereign debtor’s access to capital mar-
kets under sustainable conditions?

Yes. While West Germany had already enjoyed
limited access to international capital markets
before 1953, for instance via bridge loans through
the European clearing union, full access to exter-
nal capital markets was the immediate result of
the London Debt Accord.'®

15 Uganda came closest: the initiative’s decision point and completion were both in the year 2000.
16 See Abs, H.J.: (1991): “"Entscheidungen 1949-1953. Die Entstehung des Londoner Schuldenabkommens”, p. 270.
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3.1.4 The conflict and power relations be-
tween the debtor country and its cred-
itors during the negotiation process
and thereafter

P> Where did creditors make extraordinary
concessions or give in to pressure, where
did they not and for what reasons?

The whole process was strongly driven by the
lessons learned from the time around and after
the Treaty of Versailles, where back then the
“humiliation” of the defeated war enemy through
an unsustainable extraction of resources had
materially exhausted Germany's abilities to build
a prosperous, socially equitable and hence peace-
ful society. The dire economic and social state of
Germany after the Versailles treaty demands was
one of the factors that is seen by experts to have
led to the rise of Nazi populism.

US and British participants in the London Debt Con-
ference were not only the economic heavyweights
- both in terms of claims outstanding and capacity
to underpin their proposals with resources - they
also were the strongest advocates towards integrat-
ing (West) Germany into the community of West-
ern-oriented nations. Specific demands by individu-
al creditors did not stand a chance against this.

However, this did not equal a carte blanche for
Germany. While the West German state de facto
never paid reparations for Nazi atrocities to any-
body - even the payments to the Jewish Claims
Conference, which Germany's chancellor Konrad
Adenauer strongly promoted, were never labelled
as “reparations” - the London Debt Conference
did not lead to categorically ruling out that any
reparation claims in the future could ever be
considered. This led the German delegation
leader Hermann Josef Abs to declare in his final
statement that Germany “could not guarantee
the fulfilment of the accord, should any claims
against Germany under the label of reparations
ever materialise”. Materially, fears for German
liquidity were completely unfounded, because
the upswing of the West German economy - with
the tailwind of the London Debt Accord - was so
impressive that any additional payment obligation
most likely would have been absorbed without
impairing the “economic miracle”.

P> Was the conflict itself or anything else the
motivation for a special solution, if there
was any?

Germany was widely considered as the aggressor;
therefore, it never obtained particularly favour-
able treatment by its creditors because it “de-
served” it. The prevailing motivation of the agree-
ment was the overall wish to integrate the country
into the global economy and the community of
Western-oriented nations.

P> Language and rhetoric: how did it change
over the course of the conflict and during
post-conflict discussions?

There was no discussion about any debt issues
as long as the war went on and the Nazis were in
power.

After the end of the war, there was a broad spec-
trum of positions regarding the future treatment
of Germany: from the “Morgenthau” plan to de-in-
dustrialise Germany once and for all to the very
generous line which ultimately prevailed through
the Marshall Plan and not least the London Debt
Accord.

P> When and where did political supporters
reconvert themselves into simple lenders
(with respective motivations) and what did
that mean for post-conflict resolutions?

The split between the generous and the “tough”
line on debt relief was never between political
supporters and mere creditors, but motivated by
political views of how to best combine a maxi-
mum recovery of creditor claims on Germany with
the perspective of future profits due to the inte-
gration of the former war enemy into the world
economy and with a chance to avoid the horrors
of the Nazi era in the future.

An expression of this was the establishment of
several arbitration courts, the aim of which was
to settle any future disputes over the interpreta-
tion of the London Debt Accord independently
and according to the rule of law. This contrasts
sharply with the practice of for example the Paris
Club, which is dominated by creditor interests and
therefore cannot act without bias in renegotia-
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tions and when deciding about complaints about
the implementation of any of its agreements.

The arbitration system established under the
London Debt Accord consisted of two layers, an
arbitration court, staffed by Germany and the
Allied powers in equal amounts, and a “mixed
commission”. While the court was tasked with
deciding on issues or general interpretation of the
agreement, the mixed commission investigated
individual cases. The system heard a multitude of
cases between 1955 and 1993, which today are
archived in 2,569 files in the Federal Archives in
Koblenz.

3.1.5 Key lessons for a post-war sovereign
debt workout for Ukraine

B The generosity of the agreement shows
that powerful and dominant parties to the
negotiations gave more importance to the
future peaceful coexistence and economic
cooperation with West Germany than to
maximising the recovery of creditor claims. In
Ukraine, G7 countries and EU institutions are
dominant lenders and financial and political
supporters, similar to the dominant political
interest of hegemonic powers such as the US
in West Germany and in preventing a long,
drawn-out process on treating West Ger-
many’s legacy debt back in the 1950s, which
could have hampered the recovery of West
Germany. The Group of creditors of Ukraine
should stand up for Ukraine and politically
push for an ambitious debt restructuring
solution, so put more weight on the poten-
tial for future economic cooperation or
investment opportunities, which can more
heavily improve as a consequence of gene-
rous and speedy debt treatment.

H All creditors were part of the negotiation
process from the beginning and contribu-
ted to the restitution of debt sustainability.
No single creditor obtained higher payments
than other participants to the agreement. The
process for Germany showed that non-simul-
taneous negotiations on different catego-
ries of loans and creditors were possible
(without endangering a coherent process).

However, in contrast to Ukraine, Germany
was not indebted to any multilateral creditors.
Multilateral creditors currently are not subject
to sovereign debt restructuring processes.
This makes the argument for a special solu-
tion more valid, including that for a speedy
and sustainable solution, the principle that
all claims without any exception should be
treated comparably needs to be applied. In
addition, G7 powers are the dominant stake-
holders in the relevant multilateral institu-
tions, which is why it is very well possible to
find a special solution including them.

The agreement contained elements to gua-
rantee a long-term sustainable outcome
which the Ukraine government and G7 po-
wers should take inspiration from. These in-
cluded a contingency clause on the possibi-
lity for Germany to waive its current debt
service where it did not have a bilateral trade
surplus with the respective creditor, so that it
did not have to pay current debt service out of
its reserves or through new loan financing. It
also included elements such as independent
arbitration in the case of conflict. If adap-
ted to the Ukrainian context, similar elements
could be beneficial for the country.

West Germany’s debt service ratio (current
debt service on all its external debt) never
exceeded 3.5% of its annual export earnings,
and in fact remained substantially below this
mark. This compares very favourably to for
instance the debt sustainability ratio that was
established as a benchmark for the poorest
countries as part of the HIPC debt relief ini-
tiative, which established 15% debt service to
exports as the sustainability threshold, which
is still a benchmark used for today's debt
sustainability assessments. Given the special
context Ukraine is in and the enormous
investment needs after the war, a much
lower benchmark, such as the one that
Germany never exceeded, could be used
in debt sustainability assessments when
calculating the debt relief envelope.

13
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3.2 Indonesia’s sovereign debt crisis
resolution in 1969/1970

3.2.1 Nature of the conflict and character of
the outstanding debt

Indonesia's external debt problem at the end of
the 1960s was not the result of an armed inter-
national conflict. The complexity of the sovereign
debt situation was related to one of the bloodiest
episodes in East Asia’s modern history.

Under the presidency of the founder of the
Indonesian state, Soekarno, the young nation
had become one of the leading voices of the
non-aligned movement, which refused to take
sides in the global conflict between the capitalist
West and the Soviet Union and its allies at the
time. For Indonesia, this meant that it upheld
good relations with both sides, and consequently
received considerable economic aid in the form
of concessional loans from both, the Soviet Union
and other members of the Soviet bloc as well as
Western nations.

At the same time, the domestic political landscape
in Indonesia was more fragile than it appeared

at first sight, not least due to the activities of one
of the greatest and most powerful communist
parties in Asia. While the Indonesian Communist
Party (PCl) was not pursuing a putschist strategy -
which the Soviet Union would have disagreed with
- it was considered to be a threat to the vested
interests of the leading classes in Indonesia, who
also opined that the acknowledged leader of the
nation did not act strongly enough against the
perceived communist threat. In 1965, therefore,
the military under the leadership of then mili-
tary general Haji Mohamed Suharto toppled the
government and took power. A bloody campaign
against real or alleged communists followed,
which cost about half a million people their lives
and saw thousands more detained for a long
time. The US as the claimed leader of the Western
world quickly endorsed the coup and officially
recognised the new authorities together with its
Western allies.

Despite Western support, Indonesia ran deeper
and deeper into balance of payment problems,
and in 1969 the nation found itself threatened

by state bankruptcy. One key problem was the
external debt. Although the more than USD 2 bn
looks modest by today’s standards, it was in fact

a problem to a large nation whose independent
statehood had only existed for two decades after
centuries of colonial exploitation and very little in-
vestment into economic development, resulting in
a per-capita income of just over USD 100 per year.

About 60% of the outstanding USD 2 bn was owed
to the Soviet Union (including small amounts to
some of its allies); some 35% was owed to Western
creditors including Japan and around 5% to the IMF.

The key impediment to any sustainable solution
to the nation’s debt problem was that the two
opposing camps in the Cold War - the Soviet
Union on the one side and the Western world in
the form of the Paris Club of creditors on the oth-
er - were hardly prepared to make any conces-
sions, which might ultimately have led to higher
payments to the respective other side. While the
socialist camp ceased any support to Indonesia
immediately after the coup, their claims were

still there and it was feared that any access to
Western capital markets could lead to the Soviets
litigating against Indonesia and demanding that
any fresh funds for Indonesia must first be used
to pay off its legacy debt to the Soviet Union.

Consequently, the Paris Club provided only

little net present value-neutral flow relief in two
negotiation rounds in 1966 and 1967, while the
Soviet Union was less restrictive by allowing more
concessional rescheduling terms and, in con-
trast to Western creditors, was even prepared

to include debt owed by private and semi-statal
entities into arrangements. However, neither side
was providing deep enough cuts into the stocks
of their claims. This would have allowed Indone-
sia to clear the arrears to all creditors, which had
already started to accumulate under Soekarno
and rose even faster due to a prolonged policy of
financing essential imports with the help of the
exporters’ export credit agencies."’

17 See Hoffert, A. (2001): “The 1970 Indonesian Debt Accord”; University of Bochum Faculty of Economics Doctoral Thesis, pp. 12ff.
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A solution which would respect such competing
interests as well as the need to restore Indone-
sia’s access to capital markets and official bilateral
and multilateral financing without any restrictions
was therefore urgently needed.

In 1966 the Soviet Union and its allies agreed on
repayments until 1981 plus compound interest.
However, the Suharto regime quickly ignored

the agreement, which then led to a process that
would also include the debt to the Eastern bloc.

3.2.2 What happened during the
restructuring process?

A third round of unsuccessful negotiations in the
Paris Club in 1968 led to the conclusion that an
internationally recognised, independent expert
should be mandated to evaluate Indonesia’s need
for debt relief under different scenarios and make
a proposal to restore the country’s debt sus-
tainability and consequently its future access to
capital markets.

At first, the Western side proposed entrusting
the task to Robert McNamara, the new President
of the World Bank Group and former Minister of
Defence of the United States. This proposal did
not meet with consent. Ultimately, it was agreed
to give the role to Hermann Josef Abs, then Chair-
man of the Board of the German Development
Bank “Kreditanstalt fir Wiederaufbau” (KfW)'®
and, as we have seen in the previous chapter,
leader of the German delegation to the London
Debt Conference.™

Abs’ mandate did not imply any negotiation
capacity for any side nor any arbitrative deci-
sion-making power. His only task was to elaborate
a proposal for a comprehensive restructuring
that would comply with the challenge to restore

Indonesia’s debt sustainability and be acceptable
to all stakeholders.

In early 1969, Abs travelled to Indonesia in order
to gain an impression of his counterparts in the
government and also to win their trust with his
impartiality. A report by the German Embassy
about his reception mirrors his success: reports
on his mission in the Indonesian media were
enthusiastic and a solid level of mutual trust was
established between him and the ordre baru gov-
ernment of President Suharto.

Abs then drafted a first proposal, which aimed at
a net present value (NPV) reduction of a bit more
than 50%. This was to be accomplished by a full
repayment of the capital and a complete elimina-
tion of interest (see Table 1). Between April and
July 1969, Abs paid visits to all creditors in order
to test their reactions to his basic proposal and to
be able to consider them in his final submission.

The insistence of some participants on the need
to obtain some interest payments finally led to
the compromise of annual interest payments in
the amount of USD 29.7 m but only in the second
half of the 30-year repayment period, which was
accepted from the Abs proposal. This reduced the
NPV reduction from 57% to 53% (see Table 2).2°
Due to the 10% discount rate applied, the NPV
reduction was only marginally smaller than in the
original Abs proposal.

On 30 July 1969, after this period of shuttle diplo-
macy, Abs officially presented his proposal to the
Western creditors. Besides the proposed haircut,
his proposal was based on three main principles:*'

B Non-discrimination. All outstanding debt was
to be treated equally regardless of the pur-
pose for which it was originally provided (e.g.
trade, development, military) or the condi-

18 The mandate for Hermann Josef Abs was outlined in a letter by the Chairman of the Paris Club to Abs on 30 January 1969.

19  In his groundbreaking paper on debt crisis resolutions via mediations, Thomas Kampffmeyer refers to the cases of Germany in
1953 and Indonesia in 1970 as “Abs cases”. Although the German banker played very distinct roles in the two cases, his personal role
in both of them means this qualification appears appropriate. See: Kampffmeyer, T. (1987).

20  See the overview table in Hoffert (2001), p. 26.

21 See Abs, H. . (1969): "Das Problem der indonesischen Auslandsverschuldung und Uberlegungen zu seiner Losung’; working

paper for the Deutsche Bundesbank, 30 July 1969.
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tions under which the loans were originally
agreed.? Abs feared that any discrimination
would be impossible to maintain due to a lack
of valid and coherent criteria and that any
discrimination would make a timely consen-
sus impossible and unduly delay the badly
needed restructuring.

B Generous restructuring terms. He considered
the proposed rescheduling over 30 years as a
fair compromise of lightening the burden of
the present generation to a sufficient degree
and avoiding putting it on the shoulders of the
next one.

B Adapting the new scheduled debt service to
Indonesia’s capacity to pay. Abs suggested
limiting the debt service to USD 56 m, which
would have brought about a debt service ratio
of 5-6%, based on the 1969 and 1970 export
earnings.

The final agreement did not include a cut-off
date, which Abs had requested. A cut-off date

is common practice in the Paris Club, in order

to protect new financings against any restruc-
turing. Moreover, the Club applies it to prevent
loan-taking by debtor countries with a view to an
eventual future restructuring. In this case howev-
er, the agreement instead explicitly covered both
the Soekarno debt as well as debt incurred later
and restructured under the 1966, 1967 and 1968
agreements.?

The fact that no cut-off date was defined made
clear that the participating parties needed a solu-
tion to the entire over-indebtedness and that the
fear of impairing any new external financing for
Indonesia by not protecting more recent financing
was unfounded.

22 Subsequently, there were strong discussions about the odious character of some financings, which critics saw related to the

atrocities committed during the coup d'état.

23 Paris Club (1979): “Agreed Minutes of the Meeting on Indonesian Debt: April 23rd and 24th 1970, pt.1

Later, in 1998 and 2000 Indonesia had returned to the Paris Club to ad hoc reduce the current debt service under the Paris Club ad
hoc and Houston terms. Both agreements again did not protect more recent financings through a cut-off date, but again covered the
entire debt service falling due. Only the 2002 agreement under the Houston terms established 1 July 1997 as the cut-off date. Both
the non-definition of a cut-off date in 1998/2000 and the definition of one, which allowed for the restructuring of practically all debt
incurred until the onset of the Asian crisis in 1998, made clear that (a) a solution to the entire over-indebtedness was necessary and
(b) the fear of impairing any new external financing for Indonesia was unfounded or at least less relevant.
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Table 1: Existing external debt service in comparison to Abs’ proposal (USD million)*

Year Principal Interest Total debt service Proposed debt service by Abs
1970 128.5 41.2 169.7 56.0
1971 130.2 38.2 197.4 56.0
1972 127.9 61.5 189.4 56.0
1973 128.8 56.8 185.6 56.0
1974 135.5 48.7 184.2 56.0
1975 142.4 40.8 183.2 56.0
1976 138.1 36.2 174.3 56.0
1977 147.7 32.0 179.7 56.0
1978 159.6 27.6 187.2 56.0
1979 108.9 18.0 126.9 56.0
1980 88.5 12.7 101.2 56.0
1981 76.2 9.6 85.8 56.0
1982 157.2 8.0 165.2 56.0
1983-1990 p.a. 0 0 0 56.0
Sum 1,679.5 4,51.3 2,129.8 1,680.0
NPV at 10% 1,216.5 527.9
discount
Reduction -57%

Table 2: The finally accepted proposal compared to Abs’ original proposal (USD million)

Year Abs' first pro- Final agreement Final agreement Final agreement total
posal total debt capital interest debt service
service p.a.
1970-1984 56.0 54.8 0.0 54.8
1985-1999 56.0 54.8 29.7 84.5
Total 1,680.0 1,644.6 445.5 2,090.1
NPV at 10% 527.9 570.9
Reduction -57% -53%

24 See Hoffert (2001), p. 22. 11
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The Paris Club had requested an explicit option
of revising the deal after 10-12 years. Abs (unsuc-
cessfully) rejected this proposal, as he feared that
this option would undermine his overall aim of re-
storing Indonesia’s international creditworthiness
in the long term if, through the option of changing
the deal, the country had faced the threat of a
larger external debt service than had been as-
sumed in its medium-term plans. Still, the revision
clause was included. However, it was never used.
Indonesia returned to the Paris Club only in 1998,
when it defaulted because of the fallout from the
Asian financial crisis. Furthermore, in contrast to
today’s debt restructurings, the option was not
only in favour of creditors. The clause allowed for
revision in both directions: Indonesia could have,
if necessary, deferred part of its payments if the
economic situation of the country deteriorated
and therefore required higher relief, while on the
other hand, creditors could also have accelerat-
ed the agreed payment schedule if the situation
turned out better for Indonesia than anticipat-

ed in 1970.% Today, in order to incentivise the
participation of creditors in debt restructurings,
only the upside risk option is being discussed or
agreed; the option of covering a downside risk is
neglected.

Regarding the process of finalising the agreement
despite strong mistrust on both sides, while the
Paris Club was still making up its mind on Abs'’
proposal, Indonesia negotiated with its Eastern
bloc creditors. Both creditor groups had a close
watch on what was going on on the other side,
because both feared that concessions could allow
the respective other side to free-ride. On 24 April
1970, the Paris Club signed the deal (through its
so-called agreed minutes). A comparable agree-
ment with the Soviet Union and its allies followed
in August of the same year. The Paris Club includ-
ed a non-discrimination clause, while the Soviet
Union and its allies complied with their commit-
ment to settle on the basis of Abs’ plan as long as
the Western creditors did so too.

25 Paris Club (1979), pts. 6 and 7.

3.2.3 How successful was the process?

P> Was a sustainable debt level reached im-
mediately through the agreement?

Yes. Indonesia resumed payments on its restruc-
tured external debt immediately after the agree-
ment.

P> Did a sustainable debt level persist
through the medium term?

Yes. Indonesia made all payments to all creditors
on time. It did not run into liquidity or solvency
problems until the Asian financial crisis struck in
1998, i.e. immediately before the 1970 arrange-
ment would have run out.

As a result of diverging views between those Paris
Club members which favoured Abs' proposal and
those which sought a better deal for the creditor
side, a revision clause was inserted into the Club's
Agreed Minutes (see above). The clause allowed
for a revision of the payment terms in either
direction, depending on the economic develop-
ment Indonesia had taken since the signing of the
agreement. Either Indonesia or any of its creditors
could have triggered the revision “any time after
1980".%

P> Did all creditors contribute to the restitu-
tion of debt sustainability?

Yes. NPV reductions were identical for all creditors.
In fact, overcoming the mutual blockade between
Eastern and Western creditors in the middle of the
Cold War by a strict policy of comparability of treat-
ment was one of the most spectacular successes
of the arrangement. In fact, the Soviet Union’s
political signal to come to an agreement with Indo-
nesia on the basis of comparability of treatment,

if the Paris Club settles on the basis of the Abs

Plan in April 1970, can be seen as an icebreaker. It
strengthened the forces that pushed for the imple-
mentation of Abs’ proposal against those that were
willing to delay a solution even further.

26 See Paris Club (1979), pt. 6. This is different from present-day discussions about contingency clauses, which unilaterally allow the
creditor side to come in for revisions or preliminarily agreed additional payments.
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P> Was the process speedy?

If one considers the run-up to the process led

by Hermann Josef Abs, it was not. Two rounds of
negotiations in the Paris Club remained fruitless,
while Indonesia was already building up arrears.

If one only considers the novel format under Abs’
mandate, the process was speedy. Between the
Paris Club mandating Abs in early 1969 and the
signing of the agreed minutes in April 1970 lay thir-
teen months. After an additional five months, the
agreement with the Socialist bloc was signed and
the Indonesian debt crisis was formally concluded.

It must be noted that Abs’ proposal was already
presented to the Paris Club in July 1969. The nine-
month delay until it was finally implemented in
almost the original version was not due to any

issue concerning Abs, the Indonesians or the Soviet
Union and its allies. The delay was exclusively due to
opposing views in the Paris Club, which needed four
inconclusive meetings in 1969 alone, plus an infor-
mal consultation with Abs in Amsterdam in Decem-
ber of the same year, before making up its mind.?’

P> Did the restructuring in any form respond
to creditors’ individual responsibilities for
the conflict?

No. The proposal avoided any discrimination
among the creditors. This may look regrettable
from the perspective of qualifying loan-making
according to their legitimacy and in that way set

a precedent for avoiding the build-up of odious
debt anywhere else. However, the creditors back
then decided to prioritise the speedy resolution of
an existing debt crisis instead of the potential of
imposing discipline on future creditors.®

P> Were claims of financially or politically
involved actors treated differently from
those of legacy creditors that did not play
any role in the conflict?

Both sides - East and West - had contributed to
Indonesia’s existing debt overhang through their
financings during the Soekarno era. Both certainly
with a view to enhancing their political influence
in the archipelago, but none explicitly with a link
to the Indonesian military rule (and therefore “the
conflict”). Therefore, the question is not relevant
in this case.

P> Did the restructuring quickly restore the
sovereign debtor’'s access to capital mar-
kets under sustainable conditions?

Official creditors had supported Indonesia even
through the events of 1965. However, Western
donors were reluctant as long as the debt issue
was not resolved. For example, Indonesia re-
quested external Western support of USD 500 m,
but received only USD 400 m at a donor coordi-
nation meeting of the newly formed Intergovern-
mental Group on Indonesia in Scheveningen in
April 1969.

After the agreement was signed in 1970, dis-
bursements from commercial banks to Indonesia
started with a humble amount of less than USD
300,000 in 1970 and 1971 combined, but then
rose to more than USD 134 million in 1972 and
more than a billion in 1980. While there is no
standard rule for when, after a debt restructuring,
capital market access will be resumed, it can be
stated from Indonesia’s experience that (a) no
market access would have been accomplished
without the deep debt restructuring, and (b) that
the small amounts disbursed immediately after
the agreement in and by themselves triggered a
quickly rising interest on the part of investors in
the formerly over-indebted sovereign state. Also,
disbursements from official sources showed a
less steep, but continuously rising trend.

Not least through the restored capital import op-
portunities did Indonesia have an average growth
rate of 7% in the years 1969-1974.

27  Forinstance, already mid-1969, the German government understood that it might be forced to accept a solution based on the
proposed plan by Abs, and mandated its delegation to the Paris Club to accept this, if necessary. Still, they, and others, delayed the
final settlement by trying to extract a higher repayment rate until the end of 1969.

28  Later erlassjahr.de, the Indonesian civil society network INFID and international civil society partners demonstrated and qualified
the odiousness of a German military-related loan to Indonesia in the early 1990s. See: Reinisch, A. (2008): “Analysis of the Export of
Warships from the Former GDR Navy to Indonesia 1992-2004 in Terms of the Legitimacy of the German Entitlement to Payment”.
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3.2.4 The conflict and power relations be-
tween the debtor country and its cred-
itors during the negotiation process
and thereafter

P> Where did creditors make extraordinary
concessions or give in to pressure, where
did they not and for what reasons?

Little is known about Soviet and Eastern bloc
positions during the negotiation process. Howev-
er, the overall perception is that they participated
constructively, obviously, as they may have been
happy that they would get anything back on their
legacy claims from the Western-leaning military
regime after 1965.

On the Western side, one can broadly distinguish
between two groups of stakeholders. These were
those whose overwhelming interest was the re-
integration of Indonesia into the world economy
and specifically that of the Pacific - Japan, Austra-
lia and the USA were the voices of that group.

Opposing the quest for a fast and far-reaching
debt relief process for Indonesia were the Eu-
ropeans with the exception of the Netherlands:
Germany, France, Britain and Italy opposed Abs’
proposal more or less openly. Their reason was
only to a minor degree their quest for the highest
possible loan repayments from Indonesia. Far
more important was their fear of setting a prece-
dent by being too benign on Indonesia at a time
when the Paris Club did not allow for any stock
reductions or even NPV-concessional restructur-
ings at all.

Abs, in fact, understood the concerns, even if he
did not seem to have shared them. So, he made
an effort to demonstrate why Indonesia would
not be a precedent. He cited four reasons why
this was so: (1) All debt was exclusively that of
the former regime. (2) The loans had been used
inefficiently. (3) Indonesia’s economy already
showed signs of recovery. (4) The debt as such
was unrecoverable and thus forced all parties to
be realistic.?

29 Hoffert (2001), p. 22.

With the privilege of hindsight, it can be said that
the majority of these four qualifications applied
in most of the subsequent debt restructurings by
the Paris Club. Therefore, it was ultimately more
a question of communication than of matters of
fact. And here, the Paris Club was quite straight-
forward: to this day, the 1970 arrangement is
featured on the Paris Club website as “classical
terms”, which it was definitely not. All the arrange-
ment's exceptional features are simply ignored
and overall information on the outcome is even
scarcer than the already poor Paris Club transpar-
ency standards. But the strategy was successful:
the Indonesia arrangement with its key dimen-
sions - independent assessment of the situation,
de facto inclusion of a mediator, focus on the res-
toration of debt sustainability, innovative design
of debt relief - was never invoked during any of
the subsequent Paris Club restructurings. Pieces
by academic authors like Thomas Kampffmeyer
and Alexandra Hoffert as well as initiatives by civil
society never succeeded in sustainably challeng-
ing the often-pointless practices of the Paris Club
in the years that followed before the onset of the
HIPC Initiative in the 1990s by invoking the prece-
dent of the far better agreement with Indonesia.

P> Was the conflict itself or anything else the
motivation for a special solution, if any?

The fact that the ordre baru regime was built on
about half a million Indonesians killed and thou-
sands more imprisoned under miserable condi-
tions did not have any influence on the behaviour
of either of the two creditor groups. Western
creditors welcomed the return of the politically
important South East Asian nation to the Western
side of the Cold War. But also the Soviet Union
and its allies looked rather pragmatically towards
a solution that would provide them with some
return on their claims, rather than trying to politi-
cise the process by linking it to the military massa-
cres of alleged or real communists.

P> Language and rhetoric: how did it change
over the course of the conflict and during
post-conflict discussions?
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The two camps of Paris Club members, one
supporting more concessions than were granted
in the previous 1966 arrangement and the oth-
er rejecting the need for further concessions by
pointing to slight improvements in Indonesia’s
fiscal situation, were there from the outset.

The “contra” group around France, Germany and
Italy tried to postpone any arrangement until the
end of 1969, hoping that the Indonesian economy
would improve further and thus reduce any need
for a deeper haircut. In the face of Indonesia’s
acute liquidity problems at the end of 1969 they
favoured a one-year restructuring for 1969 alone.
This was the opposite of the long-term restoration
of debt sustainability that Abs was aiming at. At
an informal meeting of the “pro” group under

the leadership of the US and the Netherlands in
December 1969 in Amsterdam, a proactive line on
the basis of the Abs proposal was defined.

As mentioned above, a key element on the side of
the “contra” group was the fear of setting a prece-
dent. An internal note of the German Bundesbank
on 20 April 1970 says:

“It can be taken for granted that the
creditors’ concessions will constitute
a signal to other indebted nations.
It has been reported that they have
monitored the negotiation with
great interest, and will insist on
receiving similarly favourable terms
for their own debts.”*

(Authors’ translation)

The Bundesbank’s unspecific fear of “other in-

debted nations” proved unfounded, however. Abs’

less than convincing four arguments why Indo-
nesia could not be considered a precedent were
overall successful. It has not been reported that
any other country in debt crisis has ever referred
to Indonesia in order to demand similar terms -
at least not during Paris Club negotiations. If they
had, this might have made a huge difference to

the protracted Global South debt crisis that start-
ed with Mexico’s default in August 1982.

P When and where did political supporters
reconvert themselves into simple lenders
(with respective motivations) and what did
that mean for post-conflict resolutions?

Overall, the arguments of the group of creditors
that favoured high concessions clearly prevailed.
This means that the common counterarguments
- hoping to gain better terms by delaying the
process, fear of precedents - never won the day.
The arrangements with the Eastern and Western
creditors were fulfilled without much fanfare from
either side. Consequently, there was also no spe-
cific positive or negative behaviour from former
(Soviet) supporters of Indonesia.

3.2.5 Key lessons for a post-war sovereign
debt workout for Ukraine

B Ultimately, it was the application of very
generous restructuring terms that led to
a deep debt restructuring, one that resto-
red Indonesia’s market access, not a credi-
tor-friendly debt restructuring as is often
assumed as necessary (and as was chosen in
August 2024 for Ukrainian bondholders).

B Ukraine's creditors should take inspiration
from the special elements of the Indonesian
debt restructuring that were paramount to
making it a long-term success in an environ-
ment of competing interests and conflicts:
independent assessment of the situation,
de facto inclusion of a mediator to mediate
between the different conflicting creditor
groups, focus on the restoration of deep
debt sustainability and innovative design
of debt relief. In this context, Hermann Josef
Abs' role as an independent and overall trus-
ted de facto mediator, tasked with the elabo-
ration of a mutually acceptable proposal, was
critical in the case of Indonesia. As the 2024

30 Original in German: “Sicher aber ist schon jetzt, dass das Entgegenkommen der Glaubiger ein Signal fir andere Schuldnerlander
sein wird. Wie verlautet haben diese den Verlauf der Verhandlungen mit Interesse verfolgt und werden darauf dringen, gleich glinstige
Bedingungen fur ihre eigenen Schulden zu erhalten”. Bundesbank (1979): “Vermerk Betreff: Regelung indonesischer Altschulden”, 28

April 1970.
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commercial debt restructuring for Ukraine
shows,* without such elements, one creditor
group may be successful in pushing through
its profit interests at the expense of the deb-
tor country's fiscal health and at the potential
expense of a smooth comprehensive res-
tructuring in the future. Appointing such a
mediator from the outset and therefore
learning from the Indonesian case (which
experienced lengthy episodes of too little
(and unsuccessful) debt relief before this
step was taken) would help avoid lengthy
unfruitful negotiations, which can have
potential negative economic effects.

Similar to the first country case of Germany,
also in Indonesia a strict principle of non-
discrimination in terms of creditors and
loans was applied, to facilitate timely con-
sensus. For a solution for Ukraine, applying
the principle of comparability of treatment
in such a way is also key. In order to also get
the important group of multilateral credi-
tors on board, however, options including a
sequencing formula as well as remuneration
for those creditors which provide financing
during or immediately after the restructuring
can be considered.

Similar to the case of Germany, a low thres-
hold for relative debt service (5-6%) was
chosen to align the country’s capacity to
repay with the need for long-term econo-
mic recovery (thresholds that are different
to the de facto results of current post-Covid
debt restructurings, where countries often still
have to pay an average of more than 20% of
revenues3?). There is a valid case to make for
a country at war for a similar extraordinary
treatment.

B Abs quite successfully communicated that -

contrary to concerns by most European cre-
ditors - a generous restructuring in Indo-
nesia’s case would not set a precedent to
other countries. While in the view of erlass-
jahr.de it would be welcome if an innovative
restructuring of Ukraine's debt would inspire
positive changes to the currently insufficient
debt restructuring regime, to get doubtful
official creditors on board, also for Ukraine,
based on the politically and militarily dramatic
situation of the country, it could be argued
that a potential generous debt workout for
the country would not set a precedent.

To get all creditors on board, a contingency
clause was included with which payment
terms could have been altered depending on
Indonesia’s economic development. However
- and this is key - the clause allowed for a
revision of the payment terms in either di-
rection: an option for creditors to accelerate
the payment schedule in the case of a better-
than-anticipated economic development, and
(in contrast to today’s debt restructurings)
also an option for Indonesia to defer part of
its payments in the case of a deteriorating
economic situation. Recent trends to employ
value recovery instruments in debt restruc-
turings have raised concerns, as they only
protect creditor interests. Ukraine’s vulnera-
ble position warrants international com-
munity support to ensure any such contin-
gency deals do not come at the expense of
Ukraine's future economic prosperity and
investment environment. This also means
taking inspiration from the Indonesia case

to ensure that in addition to covering upside
risks, such arrangements cover downside
risks too, and therefore establish debtor pro-
tection.

31  See erlassjahr.de (2024): “Einigung zwischen Ukraine und Anleihegldaubigern: Anleger setzen ihre Profitinteresse durch®, https://
erlassjahr.de/pressemitteilung/einigung-zwischen-ukraine-und-anleiheglaeubigern-anleger-setzen-ihre-profitinteressen-durch/.

32 See Debt Justice (2024): “Analysing outcomes from debt restructuring”, https://debtjustice.org.uk/wp-content/uploads/2024/10/
Restructurings-comparison_10.24.pdf.
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3.3 Poland: The 1991 debt restructuring

3.3.1 Nature of the conflict and character of
the outstanding debt

The case of Poland is not one of post-conflict res-
olution, but it took place in the context of strate-

gic considerations and motivations at the end of

the Cold War.

In 1990, Poland owed foreign creditors some USD
48 bn, of which 33 bn was held by Western gov-
ernments and the rest by Western private banks.
The debt stock represented more than 400% of
Poland’s annual hard currency earnings of USD
11.4 bn, which at the time as well as today is
considered to be unsustainable.® The debt stock
was the result of more than a decade of external
financing of a negative trade balance and a mis-
match between shrinking productivity and rises in
domestic wages due to the successful establish-
ment of the Eastern bloc's first independent union
“solidarity”.

Although the debt stock was the result of loan
contraction across the major Cold War border, it
was a surprisingly “normal” debtor-creditor set-
up. As a result of the détente policy of the 1970s,
Western banks “discovered” the communist bloc
as an attractive investment sphere. In parallel,
official creditors enhanced their influence over
Eastern Europe by providing official finance on a
loan basis.

At the end of the communist era, Poland had
already undergone five debt restructurings with
its Western official creditors in the Paris Club
from 1981 to 1990. All of them were conducted
under “classic terms"”: payments were just post-
poned with original interest rates applying. The
five agreements therefore helped alleviate an
immediate debt service constraint at the time of

the agreement but added an additional 25% to
the overall debt stock of the country.3> The con-
tinuous reschedulings - the way they had been
conducted during the 1980s - provided no chance
of ever resuming normal debt service. This was
also shown by an analysis by the Export-Import
Bank of the United States, which expected that
without debt relief, the debt service ratio would
rise to 849%.3¢

Against this background, leading Western powers,
particularly the US - quite in parallel to their debt
relief efforts in Iraq 13 years later (see next sec-
tion) - sought to alleviate the debt burden on the
shoulders of the freshly elected non-communist
government under President Lech Wafesa.

The intention was to “remunerate” the new
government's leaning to the West and its bold
efforts to reform the state-run economy and
liberalise and democratise the country, all with a
view to speeding up the dissolution of the Soviet
bloc and ultimately win the Cold War. After some
back and forth (see below), on 21 April 1991, the
Paris Club agreed to cancel roughly half of Po-
land’s obligations towards Club members. This
was implemented in a two-step process, which
foresaw the immediate cancellation of 30% of
existing debt and another 20% three years down
the road, provided Poland stuck to its reform
agenda (which was the case). This treatment was
exceptional at the time for Paris Club standards.
The Paris Club agreement contained a comparabi-
lity of treatment clause, which obliged the debtor
to seek from all other bilateral creditors a restruc-
turing at least as advantageous as the one with
the Club.

33 Mufson, S. (1991): “Polish Debt Cut in Half"; Washington Post, 16 March 1991, https://www.washingtonpost.com/archive/poli-
tics/1991/03/16/polish-debt-cut-in-half/f7eeb796-dca6-4fa0-8518-2b86e019a1a/.

34 From 1969 onward, Western and Eastern governments started to replace fierce hostile rhetoric and confrontative policies with
forms of cooperation. German Chancellor Willy Brandt received the Nobel Peace Prize for his leadership in the process. The Polish
debt crisis after 1981 along with the declaration of martial law in Poland are generally considered as the end of the détente era.

35 The Polish government also sought and agreed debt restructurings with the majority of its Western private creditors, which, like
the debt restructurings in the Paris Club, did not bring sufficient relief towards a restoration of the state’s debt sustainability.

36 See Tyszka, F. (2019): “Foreign debt, crisis management, systemic transformation: Poland 1989-1994"; PhD thesis, European

University Institute, p. 97, https://cadmus.eui.eu/handle/1814/63085.
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3.3.2 What happened during the
restructuring process?

Formally, the negotiation process was under
standard procedures in the Paris Club. Seventeen
official creditors met with the Polish government
for several rounds of talks in the French treasury,
after it had become clear that the last rescheduling
under the Paris Club’s classic terms in February
1990 would not restore Poland’s ability to service
its external debt on time. The “ad hoc” agreement
was finalised on 21 April 1991. The controversial
question at the talks in Paris and the informal
consultations between the creditors was how much
debt relief would be necessary. While the Bush ad-
ministration suggested an 80% write-down, those
Paris Club members which had the highest expo-
sure to Poland, namely France and Germany with
more than USD 4 bn each, made counterproposals
of 40% maximum. The finally agreed compromise
then led to 50% in two tranches. This was largely
identical to the solution which Egypt obtained in
May 1991 as remuneration for its role in the Gulf
War - the other exceptional arrangement at a time
when even the poorest countries were still confined
to debt service relief of 33% at most.

The Paris Club communiqué® does not reveal

the amount of the relief agreed, but only speaks
of “ad hoc” terms. Instead, it explains the special
provisions - the possibility to conduct debt swaps,
a pullback clause which gives creditors the right
to withdraw from the agreed minutes, and the
establishment of a special account at the Bank for
International Settlements into which the Polish
Central Bank must pay the agreed-upon debt ser-
vice ahead of its disbursement to creditor coun-
tries. Additionally, the agreed minutes include

a comparability of treatment clause. The clause
goes beyond Paris Club standard formulations by
defining details on how payment terms of private
creditors are to be calculated in order to provide
comparable treatment.

While the clause sent a strong signal to private
creditors that their governments would not sup-
port any attempts to obtain a better deal and Po-
land was in fact making no payments to its private
creditors, it took until 19 September 1994 for an
agreement with Poland's private creditor commit-
tee to be signed. The terms were, however, indeed
“comparable” to those of the official creditors.

3.3.3 How successful was the process?

P> Was a sustainable debt level reached im-
mediately through the agreement?

Yes. Poland only paid some USD 600 m in interest
thereafter, roughly one sixth of what would have
fallen due without the agreement.®

P> Did a sustainable debt level persist
through the medium term?

Between 1994 and 1998, Poland showed an annu-
al growth of 5.4%, one of the highest rates in all
transition countries at the time.3 This was trig-
gered not only by the substantial debt relief, but
also positive external circumstances, such as Ger-
man reunification and the subsequent construc-
tion of the “new” German governmental district in
Berlin, which provided hard-currency income to

a large number of Polish workers. Consequently,
external debt indicators stayed at low levels.

P> Did all creditors contribute to the restitu-
tion of debt sustainability?

All 17 bilateral official creditors to Poland* were
part of the Paris Club; consequently, the entirety
of the total external debt owed to bilateral offi-
cial creditors was included. It took another three
years, until 19 September 1994, for an agreement
to be reached with Poland's private Western credi-
tors, who were organised in the so-called “London

37  Paris Club: “Poland - Debt treatment - April 21, 1991", https://clubdeparis.org/en/traitements/poland-21-04-1991/en.

38 Mufson (1991).

39 De Broeck, M. and V. Koen (2000): “The ‘Soaring Eagle”: Anatomy of the Polish Take-Off in the 1990s"; IMF Working Paper No.
2000/006, 1 January 2000, https://www.imf.org/en/Publications/WP/Issues/2016/12/30/The-Soaring-Eagle-Anatomy-of-the-Polish-Take-

Off-in-the-1990-s-3386.

40 These were: Austria, Belgium, Brazil, Canada, Denmark, Finland, France, Germany, Italy, Japan, Netherlands, Norway, Spain, Swe-

den, Switzerland, United Kingdom, USA
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Club”. Practically, the entirety of the outstanding
USD 14 bn was covered by the agreement, which
aligned with the earlier Paris agreement by pro-
viding a 50% write-down.*

P> Was the process speedy?

Only four months passed between the take-over
of the first democratically elected Polish govern-
ment*? in December 1990 and the April 1991 Paris
Club agreement, which even by the standards of
other exceptional cases treated in this paper was
extremely speedy. This was largely due to two
factors: (1) the strong pressure from the Bush
administration to put Poland on a sustainable
path as long as the perestroika process in the
USSR#* kept the window of opportunity open;

(2) the nightmarish experiences with the earlier
“classic terms"” arrangements of the Paris Club,
which never provided any perspective of Poland
returning to the role of a normal debtor. This de-
cision and the acceptance of the need for a heavy
haircut, compared to the former very shallow re-
schedulings, was also based on ongoing informal
discussions already before 1989 on dealing with
Poland’s debt overhang.

P Did the restructuring in any form respond
to creditors’ individual responsibilities for
the conflict and the debt problem?

No. Both the agreement with private banks under
the London Club format as well as the agreement
with bilateral official creditors in the Paris Club
functioned on the basis of a strict equality prin-

ciple. No questions about individual claims were
asked.

P> Were claims of financially or politically
involved actors treated differently from
those of legacy creditors that did not play
any role in the conflict?

Poland was not a post-armed-conflict case. Even
if one considers the repressive Soviet rule over
Poland as an armed conflict, the “responsibility”
issue would not be relevant here, because the So-
viet Union did not hold any major hard-currency
claims on Poland (in contrast to its relations with
other allies in the Global South).

P> Did the restructuring quickly restore the
sovereign debtor’s access to capital mar-
kets under sustainable conditions?

Yes.** After the restructuring, along with inflows
from foreign direct investments, capital market
access grew fast and substantially. Net capital
imports rose from USD 424 m in 1989 to 9.21 bn
in 1994.%> An important element was the quick
and certainly politically motivated restoration of
official trade credit insurance schemes by major
trading partners.4

41 Turek, B. (1994): “Poland - London Club Agreement signed”; UPI, 19 September 1994, https.//www.upi.com/Archives/1994/09/14/

Poland-London-Club-agreement-signed/5252779515200/.

42 Formally, the December 1990 elections still guaranteed the former state party 65% of the votes. However, the old system
collapsed immediately after the winning powers under Lech Watesa's leadership refused to play by the old rules and elected a prime

minister from the ranks of the worker's party.

43 Perestroika was the leading doctrine of the Soviet Union's President Mikhail Gorbachev, who assumed power in the Soviet Union
in March 1985. While the major intention was to reform the Soviet system itself, the major foreign policy implication was the end of
the Brezhnev doctrine which stated a “restricted sovereignty” of the Soviet Union'’s allies, implying that the Union of Soviet Socialist
Republics (USSR) would intervene whenever it considered internal developments in any of the allied nations as a threat to the bloc's

coherence and Soviet regional domination.

44 It must be said that even at the height of its sovereign debt crisis, Poland was never totally excluded from capital markets. One
third of Poland's external debt was in fact the result of its access to the Western banking system before the fall of the communist
system. This was also due to the practice of Western banks at the time to refinance an unsustainable sovereign’s debt service by

extending new loans rather than writing anything off.

45 The World Bank: “Net capital account (BoP, current USD) - Poland”, https://data.worldbank.org/indicator/BN.TRF.KOGT.

CD?end=2022&locations=PL&start=1989&view=chart.

46 Sachs, J. and, D. Lipton (1990): “The 1991 budget strategy and choices”;, Polish Transformation. Documents and Analyses, 23

October 1990, p. 516.
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3.3.4 The conflict and power relations be-
tween the debtor country and its cred-
itors during the negotiation process
and thereafter

P> Where did creditors make extraordinary
concessions or give in to pressure, where
did they not and for what reasons?

Major conflict lines existed between creditors
which prioritised the political interest of breaking
a major piece out of the global rival's territory and
stabilising the new non-communist regime on

the one hand and creditors which gave at least
equal importance to their economic interest of
extracting the highest possible debt service out of
an insolvent debtor on the other. The “giving in”
of the “contra” camp around Germany and France
was less far-reaching in the Polish case than in the
Iraqgi one (see section 2.4.4).

P> Was the conflict itself or anything else the
motivation for a special solution, if any?

Yes. The generous debt restructuring for Poland
cannot be understood outside the context of the
petering out of the Cold War. No other indebted
middle-income country - with the exception of
Egypt - was provided with a comparably advan-
tageous agreement. Given that the former hege-
monic power - the Soviet Union - itself was not
a relevant creditor to Poland, it was possible to
design the debt crisis resolution entirely in accor-
dance with the Western powers' interest to pull
the country into the Western camp.

P> Language and rhetoric: how did it change
over the course of the conflict and during
post-conflict discussions?

Western governments had imposed sanctions
against Poland in 1982 after the declaration of
martial law, which brought the Polish state to the
brink of default. With the gradual regime change
to a pro-Western government from 1989 onward,

47 Tyszka (2019), p. 8.

a new consensus emerged: both Western official
and private creditors as well as the new pro-West-
ern Polish government stood to gain from a
resolution to the Polish debt crisis. The Paris Club,
which until then had only provided futile debt
service postponements, took the initiative to work
towards a lasting solution.*

A key role was played here by the IMF, which
understood the option of a far-reaching debt
restructuring as the key incentive for the new
Polish government to actually stick to the liberal
economic reform process designed by the Fund -
even at considerable social costs. Consequently,
the Fund was a staunch ally of the Polish admin-
istration in ensuring that the debt restructuring
would turn out to be sufficient for keeping the
reform process on track.*

Like in the case of Indonesia in 1969/70, those
forces that were in favour of ambitious debt relief
showed a considerable degree of fantasy in order
to demonstrate the uniqueness of the case in
guestion and thus defuse opponents’ concerns of
setting an unwelcome precedent. In Poland's case,
the key argument was that Poland was mostly
indebted to official bilateral (rather than private)
creditors, which indeed distinguished it from oth-
er middle-income debt crisis countries of the time
(Brazil, Argentina and the Philippines, among oth-
ers), but certainly not from lower-income African
countries, which at that time never came close to
the relief which Poland ultimately obtained.*

P> When and where did political supporters
reconvert themselves into simple lenders
(with respective motivations) and what did
that mean for post-conflict resolutions?

They never did. What happened was the Europe-
an recognition that the write-down was in fact un-
avoidable and that the freshly relieved European
neighbour provided a broad range of investment
opportunities.

48  Tyszka (2019) interprets the Fund's role in Poland as opposite to the one it assumed in many Latin American countries at the
time, where it imposed the discipline of sticking to the “Washington consensus”, a neoliberal economic model without the rewards of
equally far-reaching debt relief: “Cooperation with Poland shows another face of the IMF: institution that was flexible and genuinely

involved in the success of economic reform” (p. 10).
49 Tyszka (2019), fn. 351.
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I 3.3.5 Key lessons for a post-war sovereign B Like in the case of Indonesia, creditors in
: debt workout for Ukraine favour of ambitious debt relief successfully
made the case for the uniqueness of the
B Western powers had an interest in stabilising case and thus defused opponents’ concerns of
the new non-communist regime in Poland, setting an unwelcome precedent (which helped
which provided the major incentive for the the ambitious agreement to go through).

far-reaching debt restructuring under the
April 1991 Paris Club agreement. Also in the
case of Ukraine, major Western bilateral
donors will likely continue to be greatly
interested in ensuring a stable Ukrainian
state, not only in terms of bilateral official
creditors' geopolitical interests, but also in
terms of their private sectors’ interests in
investment opportunities (potentially contrary
to the interests of multilateral creditors to not
set a precedent for other debtor countries in
terms of foregoing any claims). Ukraine would
have very good arguments for a far-reaching
debt treatment on that ground.

B Similar aspects for success (aligned with
the other presented cases in this study) are
the need for a strict and comprehensive
comparability of treatment principle and
the need to acknowledge that a deep debt
treatment is unavoidable. One lesson is also
that the political pressure from a dominant
key actor (in that case the Bush administra-
tion) for speedy and deep processes, also to
push through against resistance, can be a key
factor that Ukraine can also try to foster.

B Creditors took the “nightmarish” experience
with the unsuccessful earlier shallow resche-
dulings into account when agreeing to the
exceptionally heavy haircut. For Ukraine,
the likely bailout of legacy bondholders with
official support due to the limited bondhol-
der restructuring in July 2024 could provide
a rationale for agreeing from the outset on a
far-reaching debt restructuring after the war.
Creditors should certainly again take the
lesson that shallow restructurings before a
deep treatment should be avoided.

2]
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3.4 The restructuring of the Saddam
Hussein era debt of Iraq by the
Paris Club and other creditors in
2004

3.4.1 Nature of the conflict and character of
the outstanding debt

After the fall of the regime of Irag's long-time dic-
tator Saddam Hussein in 2003, the country was in
shambles. This was due to, among other reasons,
the war against Iran, the Gulf War against the US-
led coalition after the occupation of Kuwait in 1990,
which had left the dictator in power but the coun-
try under severe sanctions, and finally the war that
led to his ousting. Moreover, it had a huge legacy
debt after years of an opportunistic but successful
policy of Saddam Hussein to seek financial support
from the East and the West as well as Arab neigh-
bours. On top of all this were reparation claims by
Kuwait for the short period of Iragi occupation and
the destruction it had brought about. While it was
a creditor to many countries in 1979, in 2003, at
the time of the US invasion, Irag was saddled with
an external debt excluding reparations claims and
disputed debt of around USD 130 bn.*

A key element of the debt situation was the con-
flict between two types of Paris Club members.
On the one hand, there were the US, Britain and
their allies, who had borne the brunt of the mil-
itary effort to topple the dictator - the so-called
“coalition of the willing”, which the US had pulled
together after NATO as a whole had refused to
wage war on Irag. Key NATO members found the
evidence which the US provided on Iraq's posses-
sion of weapons of mass destruction all too thin -
and ultimately entirely wrong. On the other hand,
there were those forces that were sceptical about
the US case for the war against Iraqg, prominently
France, Germany and Russia, who consequently
declined to participate. Moreover, while Germany
had “bought its way out” of the attack on Afghan-

istan in 2001/2 by providing substantial financial
resources in support, this time it did not provide
anything in return for sparing its troops from
fighting in Irag. However, all three (France, Ger-
many, Russia) happened to be huge supporters of
the Saddam regime prior to the Kuwait invasion
and consequently were among post-Saddam
Irag's most important creditors.

The external claims on Irag®' in 2003 can be divid-
ed into three categories:

B The biggest proportion of external claims on
Iragq was the result of borrowing during the
1980s: together with the interest on arrears
which had accumulated since then, they were
estimated at a total of USD 120 to 130 billion.

B The second category consisted of reparation
claims from the Second Gulf War filed with the
United Nations Compensation Commission
(UNCCQ). These had in part already been paid be-
fore the US invasion; estimates of future liabili-
ties were based on reparations already awarded
by the Commission. They amounted to some
USD 50 billion and were entirely paid by 2021.52

B The third category consisted of valid but
still outstanding commercial contracts with
foreign business enterprises. Some sources
have quoted a figure as high as USD 57 billion.

After the fall of the Saddam regime, the Paris
Club identified total claims of USD 120.2 bn for
end-2004, of which 37.1 bn were owed to the Club
members. Some USD 69 bn was owed to Gulf
states, more precisely 25 bn to Kuwait, 27 bn to
Saudi Arabia and 17 bn to the United Arab Emir-
ates. Other bilateral official creditors that were
not members of the Paris Club at the time were
owed USD 13 bn, of which Bulgaria, China, India,
Jordan, Syria, South Korea, Serbia and Turkey
were owed more than 1 bn each.*

50 See Hinrichsen, S. (2019): “Tracing Irag's foreign debt through defaults and restructuring”; LSE Economic History Working papers
No. 304, https://www.lse.ac.uk/Economic-History/Assets/Documents/WorkingPapers/Economic-History/2019/WP304.pdf.

51 In this paper, we treat all external debt that was owed by Iraqg as “Iragi debt”, although the reality was debt owed to the central
state, quasi-statal entities and private bodies. However, this distinction is not of relevance for the Ukraine case. For details on Irag’s

situation see: Hinrichsen (2019), p. 22.

52 “Irak hat alle Entschadigungszahlungen aus dem Golfkrieg geleistet”; Die Zeit, 23 December 2021, https://www.zeit.de/poli-

tik/2021-12/irak-kuwait-golfkrieg-entschaedigung-zahlung.

53  SeeKaiser, ). and A. Queck (2004): “Odious Debts - Odious Creditors? International Claims on Irag”; FES Dialogue on Globalization, p. 11.


https://www.lse.ac.uk/Economic-History/Assets/Documents/WorkingPapers/Economic-History/2019/WP304.pdf
https://www.zeit.de/politik/2021-12/irak-kuwait-golfkrieg-entschaedigung-zahlung
https://www.zeit.de/politik/2021-12/irak-kuwait-golfkrieg-entschaedigung-zahlung

Focus Paper 12: Dealing with Ukraine’s sovereign debt situation after the war

Given this creditor profile, the major fault lines for
any restructuring of existing external debt were:

B The conflict between those Western creditors
that had waged the war against the Saddam
regime but held only relatively minor claims
and those who had not participated in the war
but were holding large claims on Iraq.

B The contradiction between actors that pro-
vided normal loan financing and official and
private bodies mostly in Kuwait that had been
awarded claims by the UNCC.

3.4.2 What happened during the
restructuring process?

The US/UK-led invasion of Iraqg, which ultimately
ousted President Saddam Hussein, began on 20
March and lasted until 1 May 2003, when Presi-
dent Bush “officially” declared victory.

Directly thereafter, a very lively debate about
Irag’s external debt took place among govern-
ments, international bodies inside and outside
the United Nations as well as civil societies in Iraq,
the war coalition countries and worldwide. This
debate centred around the following topics:

P> Is Iraq as a major oil exporter really in
need of debt relief?

P> Is the existing debt of Iraq legitimate or
would it have to be cancelled due to its
“odious” character as a result of the co-
operation between the dictatorship and its
external financiers?

54 Hinrichsen (2019), p. 23.

P> How should the different categories of
debt and the different groups of creditors
be weighed against each other, if a debt
restructuring is indeed inevitable?

P What would be an appropriate negotiation
format, given the diversity of claims and
creditors?

These discussions went on until 21 November
2004. On that day, the Paris Club set the mark

for the restructuring of its members’ claims, but
indirectly also for those from whom the Paris Club
expected a debt treatment “comparable” to its
own treatment.

One quick and clear-cut decision by the Paris Club
members was that the reparation claims handled
under the UNCC would be excluded from all re-
structurings. In fact, they were paid out of the 5%
qguota of subsequent Iraqi oil income that was set
aside for exactly that purpose.>

The G8 also decided in their Deauville meeting

in May 2003 that they would grant Iraq a debt
service moratorium® for one year. This moratori-
um would provide the country with the breathing
space for the immediate reconstruction needs

as well as creditors with a realistic timeframe for
hammering out a more long-term solution.%¢

Until March 2004, the conflict between the war
enemies and other creditors of Iraq was the key
impediment to reaching an inclusive agreement.
US special envoy James Baker played a key role

in that period. He first sought to convince the
non-war participants Japan and China*’, and later,
out of the coalition of the unwilling, Russia®, to
give in to the American pressure that those who

55  While in principle, the G8 member states could only speak for themselves as creditors, the moratorium in practice covered all
claims in Iraq, regardless whether creditors were a G8 government or another creditor. The moratorium was respected by all cred-
itors; claims would otherwise have had to be litigated through courts in G8 countries like London or New York. This was unlikely to
happen, as the moratorium was backed very strongly by the US government.

56  See Looney, R. (2003): “Bean Counting in Baghdad: Debt, Reparations, Reconstruction and Resources” in: Middle East Review of
International Affairs 7, 3 September 2003, p. 63.

57  See “Erfolgreiche Asien-Mission Bakers. Japan will dem Irak einen Grossteil seiner Schulden erlassen”; NZZ online, 30 December
2003.

58  Arvedlund, E. (2003): “For Oil Contracts, Russia will Waive Most of Irag's $ 8bn debt”; The New York Times, 23 December 2003,
https://www.nytimes.com/2003/12/23/world/struggle-for-iraq-finance-for-oil-contracts-russia-will-waive-most-iraq-s-8.html. Ultimately,
in fact, the debt relief agreed in Paris clearly went beyond the 65% discussed in December 2003 with the additional sweetener of oil
contracts.
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had stayed away from the war should now gen-
erously support Iraq's reconstruction by means

of cancelling existing claims on Irag. In the cases
of France® and Germany®, it took as long as until
March 2004 before a principled consensus could
be reached, which would then lay the basis for the
formal agreement with the Paris Club in Novem-
ber of that year (see box 2).

Box 2
The Paris Club arrangement from
November 2004 in detail:*'

“The representatives of the Creditor Coun-
tries, aware of the exceptional situation of the
Republic of Iraq and of its limited repayment
capacity over the coming years, agreed on a
debt treatment to ensure its long-term debt
sustainability. To this end, they recommended
that their governments deliver the following
exceptional treatment:

« an immediate cancellation of part of the
late interest representing 30% of the debt
stock as of January 1, 2005. The remaining
debt stock is deferred up to the date of
the approval of an IMF standard program.
This cancellation results in the write-off
of 11.6 billion US dollars on a total debt
owed to the Paris Club of 38.9 billion US
dollars;

« assoon as a standard IMF program is
approved, a reduction of 30% of the debt
stock will be delivered. The remaining debt
stock will be rescheduled over a period
of 23 years including a grace period of 6
years. This step will reduce the debt stock
by a further 11.6 billion dollars increasing
the rate of cancellation to 60%;

* Paris Club Creditors agreed to grant an
additional tranche of debt reduction
representing 20% of the initial stock upon
completion of the last IMF Board review of
three-years of implementation of standard
IMF programs.

This debt treatment would reduce the total
debt stock from 38.9 billion to 7.8 billion US
dollars.

On a voluntary basis, each creditor country
may also undertake debt swaps.

The Republic of Iraq has committed to seek
comparable treatment from its other external
creditors.”

All'in all, the write-down of the Paris Club and
the subsequent write-down by other creditors
through the implementation of the compara-
bility of treatment clause was 80% (89.75% in
NPV terms), which is quite generous for a mid-
dle-income oil-exporting country by Paris Club
standards. Expert Prof. Simon Hinrichsen reports
that the US and UK initially insisted on a 95%
write-down, which was opposed by other Euro-
pean countries and Russia, who proposed a 50%
haircut.®2 However, the final result is much closer
to the US and UK proposal.

In December 2004, the US topped up their 80%
haircut to a full cancellation, while all other Paris
Club members restructured in accordance with
the agreed minutes of the Paris Club.

Among the non-Paris Club members, which to-
gether held some USD 57 bn, the majority bilat-
erally settled their claims on Paris Club terms or
very close to them, including Saudi Arabia®

59 Inthe case of France, the sweetener, which the US applied, was the confirmation that an agreement could exclusively be reached
in the Paris Club and along the Club’s regulations. The existence of the Paris Club and France's strong role as host and secretariat is

highly prestigious for France.

60  German Chancellor Gerhard Schroder tried upon pressure from his parliamentary coalition to block or delay an arrangement for
Irag by pointing to several conditions which would have to be met: for example lifting of the US sanctions against German companies
and existence of a recognised government and political reforms in Irag under the auspice of the IMF. See: Chimelli, R. and P. Grass-
mann (2003): “Pariser Club soll sich gro3zUgig zeigen”; sueddeutsche.de, 16 December 2003.

61 See Paris Club (2004): "DEBT RELIEF ON IRAQ", 21 November 2004, https://clubdeparis.org/en/communications/press-release/

debt-relief-on-iraq-21-11-2004.
62 See Hinrichsen (2019), p. 29.

63  See “Saudi Arabia writes off most of Iraq debt: paper”; Reuters, 9 August 2007, https://www.reuters.com/article/idUSN18218837/.
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(18 bn) in 2007 and Qatar (4 bn) in 2009%. The
exceptions are Jordan (1.3 bn)® and Kuwait (16
bn), which did not restructure any of their legacy
claims. However, at the time of writing, they have
not received any payments either.%¢

Until 2005, agreements were also reached with
private claim holders, all in all some USD 20 bn.
All claims were settled in either debt-for-debt
(larger creditors) or debt-for-cash (smaller credi-
tors) exchanges.®” The terms were broadly in line
with the Paris Club terms, but the process was a
bit more complicated: no less than five creditor
committees were formed, and a few claim holders
attempted to obtain payments bilaterally.®®

An important milestone between the end of the
war and the Paris Club agreement was the UN
Security Council Resolution 1483, adopted on 23
May 2003.% It ended the sanction regime imposed
in 1990, returned oil revenue to Iraq, immunised
Iraqg’s oil income from any seizure by owners of
Iraq's foreign debt until 31 December 2007 and
finally also laid the basis for the future compen-
sation regime for Irag’s occupation of Kuwait.”
The resolution was central to the success of the
operation and the enforcement of the Paris Club
provisions on comparability of treatment.

3.4.3 How successful was the process?

P> Was a sustainable debt level reached im-
mediately through the agreement?

Yes. The 80% haircut provided by the Paris Club,
subsequent to the earlier debt service moratori-
um of the G8 member countries, along with the
longer-term rescheduling, cleared Iraqg's arrears
to Paris Club members and laid the foundation

for the later debt restructuring agreements with
non-Paris Club members and private creditors.

P> Did a sustainable debt level persist
through the medium term?”

One big advantage of Iraq in the implementa-

tion of the Paris Club agreement was the strong
influence the US had on the IMF. The Fund held
the monopoly on designing the debt sustainability
analysis, which in turn would largely determine
the overall dimensions of the haircut to which

the Paris Club would be committed and which

it would subsequently also make binding for all
non-Paris Club creditors.

The key parameter for assessing Iraqg's future
capacity to pay was the assumed oil price, as the
sale of oil and oil products made up 94% of Iraq's
hard currency income between 2005 and 2007.
Despite very early signs of recovery, the IMF set
the assumed price for Brent at USD 26 per barrel.
By 2008, the price per barrel had risen to USD

80, thus providing Iraq with considerable extra
income that was not considered in the calculation
of the necessary debt relief.”2 This was very help-
ful for Iraq's ability to maintain its debt service

64  See "Qatar Pledges to Write Off $4 Billion in Iragi Debt"; Voice of America, 30 October 2009, https://www.voanews.com/a/a-13-a-

2004-01-20-1-gatar/299617.html.

65 See“lIrag, Jordan in dispute over old debts”; XINHUANET, 10 January 2019, http://www.xinhuanet.com/en-

glish/2019-01/10/c_137734335.htm.

66 Regarding Kuwait, this refers only to the legacy debt. Reparation awards through the UN claims commission were paid in full.

67 Debt-for-debt exchanges mean the creditor obtains a new paper from the debtor in exchange for the old ones; debt-for-cash

exchanges mean the creditor receives cash.
68 Hinrichsen (2019), pp. 37-40.

69  United Nations Security Council (2003): “Resolution 1483 (2003) / adopted by the Security Council at its 47671st meeting, on 22

May 2003", https://digitallibrary.un.org/record/495555.
70 See Looney, R. (2003).

71 Regarding present-day outstanding debt and consequently the success of the whole operation, it must be noted that Iraq is not
reporting to the World Bank's debtor reporting system. Therefore, there may be some deviations between various debt data over time.

72 See Hinrichsen (2019), p. 29.
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on restructured claims, make its payments to the
UNCC, and simultaneously finance reconstruction
together with the resources that came as recon-
struction support.

P> Did all creditors contribute to the restitu-
tion of debt sustainability?

The restructuring process was marked by fierce
inter-creditor competition and conflicts from

the outset, not only related to the design and
dimensions of the restructuring itself, but also its
surrounding political environment. Angered by
the refusal of the “unwilling” powers to participate
in the war effort, the US government enforced the
exclusion of Russian, French and German compa-
nies from being awarded any contracts in Irag’s
reconstruction process under the first provisional
post-war administration. This unilateral ban was
only lifted completely after the debt relief agree-
ment with the Paris Club in November 2004 with
considerably greater sacrifices imposed on the
unwilling powers due to their relatively higher
exposure to Irag.

The immunisation of Iraqg’s oil income was es-
sential to ensure overall participation in the
restructuring process, because otherwise also the
appropriation of new resources for reconstruction
would hardly have been possible.

The dilemma in which good-faith debtor govern-
ments find themselves when different groups of
creditors with diverging and conflicting interests
all push for preferential treatment has been
brilliantly described in the letter by Central Bank
President Sinan Al-Shabibi to the five creditor
committees which private claim holders had
formed (see Box 3).73

73 See Hinrichsen (2019), Appendix 1.

Box 3
Letter from: Sinan Al-Shabibi, Governor
of the Central Bank of Iraq, in 2005.

To: The London Club Coordinating Group; The
Washington Club; The Iraq Creditors Club; The
Korean Creditors Coordinating Committee;
and The North African Trade Creditors Com-
mittee.

“Over the past year, Irag has consulted,
individually and in groups, with many of [its]
creditors. We have heard a common theme in
these discussions. Claimants falling into each
category (bilaterals, banks, contractors, suppli-
ers, individuals, etc) have advanced plausible
arguments for the proposition that—whatever
Iraq’s final settlement offer may be—their
group should receive preferential treatment
vis-a-vis other types of claimants. To give you
just a flavour of these arguments:

» The bilaterals say they lent at below-mar-
ket rates while commercial creditors
advanced money at full market rates and
took the corresponding full credit risk.

» The commercial claimants say that the
bilaterals were lending to further their
geopolitical or export development objec-
tives and should therefore be subordinate
to normal commercial counterparties.

» The commercial banks say that their
support will be crucial in Iraq’s reconstruc-
tion program and therefore they, above
all others, must be treated gently in the
restructuring.

» The trade suppliers say that the weight of
sovereign debt restructuring precedents
confirms that trade creditors should be
exempted from, or treated more leniently
in, any sovereign debt rearrangement
program.

» The commercial companies say that they
are not, like many other claimants, in the
business of lending money or assessing
(and bearing) sovereign credit risk.

>
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 Construction companies ... note that they
have worked on facilities that still pro-
vide critical services to the people of Iraq
during this very difficult period.

* Individuals say they are individuals.

The problem is not that these are illegitimate
arguments; the problem is that they all have
some element of legitimacy. But faced with
this wide and contradictory array of positions,
the Government of Iraq has concluded that
the only fair and practicable course of action
is to accord an even-handed treatment to all
of the country’s Saddam-era claimants.”

The case for principled equal treatment of all
claims has hardly ever been made more convin-
cingly. All these arguments considered in Al-Sha-
bibi's letter are familiar from other sovereign debt
restructurings over the past decades and are also
brought forward already in the case of Ukraine's
current debt situation.” All the more important

is the lesson from the Iraqi case presented in

the letter that the only sustainable and fair way
forward in such a complex situation is treating all
claimants in one coherent process.

P> Was the process speedy?

Iraqgi sovereignty was formally restored on 28 June
2004. This gave way to the final negotiations on
the later Paris Club agreement that had already
been largely negotiated at that time. Thus, the
whole restructuring process took about one year,
which is better than most HIPC cases that we have
used for comparison purposes in the Indonesia
case, and quite close to the speedy resolutions we
observed for Germany and Indonesia.

P> Did the restructuring in any form respond
to creditors’ individual responsibilities for
the conflict?

There was indeed a strong tendency in White
House circles to declare the Iraqi debt odious and
therefore null and void in its entirety.”> However,
while the idea gained huge support from aca-
demia, some sectors of the US Congress, the Iraqi
public and parliament as well as global civil society,
it was finally abandoned by the US administration
when (a) they considered the opening of the “Pan-
dora's box"” of a legitimacy assessment of sovereign
debt too risky and (b) the substantial relief they
sought to impose on Iraq's essential creditors be-
came more probable and ultimately implemented.

P> Were claims of financially or politically
involved actors treated differently from
those of legacy creditors that did not play
any role in the conflict?

No. The principle of equal treatment of all le-
gitimate claims on the debtor after the regime
change was upheld - at least within each of the
creditor groups but due to the comparability of
treatment policy also largely between the differ-
ent creditor categories.

P> Did the restructuring quickly restore the
sovereign debtor’s access to capital mar-
kets under sustainable conditions?

Iraqg managed to sell a USD 2.7 bn bond in 2006
with a 5.8% interest rate,’® but was hardly able
to access any financial inflows from commercial
sources apart from that. The reasons for the
lack of market access, however, were mainly not
related to the outcome of the debt restructur-
ing. Besides the remaining unresolved claims by
Kuwait and a few other Arab neighbours, it was
above all the political instability and the persist-
ing violence in the country that hampered Iraqg’s
capital market access.

74 What is missing in the letter (and relevant for the case of Ukraine), however, is the ever-present and equally weak argument by
G7 members and multilateral institutions that multilateral creditors would enjoy “preferred creditor status” and must therefore not be

included in any debt restructuring.
75 Hinrichsen (2019), pp. 25-26.

76  Tabaqgchali, A. (2018): “Understanding Irag's debt: An overview of its status, outlook and origins”; Al-Bayan Center for Planning and
Studies, p. 10, https://www.bayancenter.org/en/wp-content/uploads/2018/08/787675645768796.pdf.

33


https://www.bayancenter.org/en/wp-content/uploads/2018/08/787675645768796.pdf

34

3.4.4 The conflict and power relations be-
tween the debtor country and its cred-
itors during the negotiation process
and thereafter

P> Where did creditors make extraordinary
concessions or give in to pressure, where
did they not and for what reasons??

In the case of Iraq, creditors must not be treated
as a coherent group, but rather as representing
conflicting interests. The most significant “giv-
ing-in" by creditors was Germany, France and
Russia accepting the 80% haircut during the Paris
Club negotiations. However, their concession was
not towards Irag, whose government insisted on
a full cancellation until the very last moment of
the week-long negotiation process in the French
treasury. They “gave in” to what the US and UK
already considered a compromise. This was full-
scale inter-creditor dynamics and had nothing

to do with insights into the debtors' needs for
further debt relief.

P> Was the conflict itself or anything else the
motivation for a special solution, if any?

Neither the war itself nor any assessment of
responsibility for its outbreak among those who
actually sat around the table in Paris - the new
post-Saddam government of Iraq, the war-camp
led by the US and the coalition of the unwilling -
played a role in designing the restructuring that
was finally agreed upon. What mattered was (a)
Irag's very limited capacity to make any payments
at all, (b) the well-founded fear that a continuous
drain of resources out of post-war Iraq would
further destabilise the entire region, and (c) the
US government's desire and ability to “punish” the
unwilling coalition for its refusal to go to war.

P> Language and rhetoric: how did it change
over the course of the conflict and during
post-conflict discussions?

The most interesting aspect here is the US admin-
istration’s brief consideration of the odious debt
doctrine. In a very opportunistic way, the Bush

government considered invoking the doctrine in
order to increase pressure on the unwilling pow-
ers by threatening to reveal their sinister cooper-
ation with the Saddam regime, including dubious
Russian oil contracts, French weapon sales and
German exports of gas plants which were used
for Saddam's assault on the Kurdish population in
Halabja.

However, with the 80% cancellation in sight, the
US narrative returned almost overnight to the
sustainability-based discourse that normally char-
acterises Paris Club negotiations.

While Ukraine's relations with existing creditors
are totally different from the set-up in post-Sadd-
am Iraqg, there is one parallel, namely the treat-
ment of Russia’s claims on Ukraine from the
Yanukovych era, where debt legitimacy is indeed
an issue.

P When and where did political supporters
reconvert themselves into simple lenders
(with respective motivations) and what did
that mean for post-conflict resolutions?

The members of the coalition of the unwilling
were certainly no less interested in a peaceful
and democratic development of Iraq after the fall
of the dictatorship than were the US and their
allies. However, their stance during the Paris Club
negotiations was first and foremost driven by
their intent to minimise losses from their financial
engagement with the Saddam regime - which is a
very simple and narrow creditor perspective.

However, this narrow view did not prevail, as

is often the case with “normal” sovereign debt
restructurings. France, Germany and Russia gave
in to the overwhelming political pressure of the
US and its allies. In addition, the prospect that an
Iraqi state relieved of its legacy debt will certain-
ly be a more reliable debtor for the remaining
claims than an Iraq that continues to suffer from
an ever-critical debt level was surely a convincing
element.
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3.4.5 Key lessons for a post-war sovereign B In the context of Russia’s claims on Ukraine
debt workout for Ukraine from the Yanukovych era, debt legitimacy can
also be considered an issue.

B Immunising assets and resources to en-
force creditor participation. UN Security
Council Resolution 1483 blocked any attempts
at securing exceptional payments and in
that way endangering the debt restructuring
process or destabilising the country through
an unsustainable extraction of resources - in
particular by private creditors. While in Ukrai-
ne, due to the geopolitical situation, passing a
similar UN Security Council resolution seems
less realistic, enforcement options to consider
are executive orders or national legislation,
the latter of which is already being discussed
in the overall sovereign debt restructuring
debate.

B A comprehensive and politically pushed-
through sovereign debt moratorium to
allow breathing space for the country during
the time of negotiation as well as an incentive
for creditors to hammer out an agreement
can be inspiring for the Ukrainian case as well.

B Again as in all other cases, a very convincing
case was made for principled equal treat-
ment of all claims. Also for Ukraine - despi-
te arguments brought forward by different
creditor groups in favour of special treatment
- treating all claims equally in one coherent
process can bring about a fairer and more
sustainable outcome.

B The strong influence of the US over the
IMF, which is at the centre of the debt restruc-
turing process by for example providing the
analysis on which the debt relief envelope is
based, proved beneficial to the Iragi case. In
“normal” cases, it tends to proves detrimental,
as major powers in the IMF push the IMF to
rather take on creditor interests in analyses.
But the Iraq case proves that it can also be
the other way around.

P> The fear that a continuous drain of re-
sources out of post-war Iraq could con-
tribute to further destabilisation of the
region played a role in bringing about the
far-reaching debt relief.



4. Lessons from historical cases
for a post-war debt restruc-
turing of Ukraine

Of course, none of the four case studies present-
ed here, nor any other, can serve as a blueprint
for a potential special sovereign debt restruc-
turing for Ukraine after the war that can simply
be replicated. But neither the current mainly
contract-based debt resolution approach nor any
of the existing creditor coordination approach-

es (such as the Paris Club or the G20 Common
Framework) in the current global debt resolution
architecture provide in and by itself a foundation
for a case as complex as post-war Ukraine’s.””
The first lesson therefore is that innovation

is inevitable and must be actively pursued by
all sides. What is proven in all presented cases

is the extraordinarily deep debt treatments that
could be reached by such innovative formats, with
most of them having put the sovereign debtor’s
capacity of recovery as a priority and not narrow
financial creditor interest. In terms of Ukraine,

we already got a taste of what to expect in the
current traditional sovereign debt architecture
with the legacy bondholder deal in August 2024.
Limited debt relief (compared to what is actually
needed and was discussed also by the IMF before
the debt workout for Ukraine), compensating

for the limited concession by bondholders with
increasing taxes and cutting social expenditures -
that is a reality most countries in the Global South
find themselves in.

The case studies we have analysed provide some
inspiration for the innovation needed to avoid
such a scenario. This includes the need for an
innovative negotiation format between cred-
itors and the debtor country, which we be-
lieve is the cornerstone of any option to ensure
long-term debt sustainability in the context that
Ukraine is in.

At the time when a special resolution for Ukraine’s
debt needs to be designed, Ukraine will likely be
confronted with the following economic and more
specifically sovereign debt situation:

B Ukraine's external debt will be higher than
100% of its GDP. It will be entirely owed to po-
wers which have supported the defence effort
during the aggression and that will also be the
most potent and the most supportive sources
of reconstruction support.

B Ukraine will have enormous financing needs
for reconstruction, while the likelihood that
the aggressor can be forced to pay adequate
reparations is unclear.

B Ukraine is likely to have a negative trade
balance for years to come, mostly due to the
need for imports for reconstruction which
can only partially be financed by the return of
(agricultural) exports to pre-war levels.

B Internal conflicts in the social fabric and in
the governance system, which were simulta-
neously deepened and masked by the need
to defend the country, could break out. This
implies the danger that the country may be
politically and economically destabilised.

B The danger that asset grabbing by competing
creditor groups and individual creditors, which
has been toned down either by sympathy for the
Ukrainian cause or in response to political pres-
sure from Western supporters, could break out.

In view of such a scenario, what guidelines for
a sustainable solution can be derived from the
cases presented above?

77  See also Kaiser, J. (2024): “Alleviating Ukraine's (legacy) debt burden during the war - what are the options?”; erlassjahr.de focus
paper No. 11, March 2024, https://erlassjahr.de/wordpress/wp-content/uploads/2024/03/Focus-Paper-11.pdf.
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Existing procedures to negotiate sovereign exter-
nal debt are characterised by a power imbalance
between debtor and creditor, where normally
the creditor(s) are in the driver’s seat, defining
processes and criteria. The Paris Club of mainly
traditional Western creditors is the emblematic
example of this kind of power imbalance.

In light of the alternatives we have discussed

in detail above in the different case studies, an
efficient and fair process to resolve Ukraine’s
post-war external debt needs to deviate from this
traditional model in the following ways.

1. A new type of debt negotiations

P> Consider a peaceful post-conflict coexis-
tence and economic cooperation as more
important than the smallest possible hair-
cut to ensure the highest possible recovery
of claims.

The different ways in which German payment
obligations after World Wars | and Il were defined
and treated demonstrates how creditors’ politi-
cal ambitions and foresight led to fundamentally
different outcomes - disastrous in one case and
beneficial in the other. The need for debt rene-
gotiation always implies a shared responsibility
among the parties. A negative example was
French Prime Minister Clemenceau along with the
Belgian, Italian and Balkan negotiators in Ver-
sailles around 1919, who insisted on the highest
possible extraction of reparations, which Germa-
ny was only able to shoulder by incurring external
debt to an unsustainable degree. US President
Wilson tried to tone down and moderate this
stance by France and others but was not able to

insist on a more balanced outcome.”

In the other historical cases that have been
looked at in this paper, it was also predominantly
a major power, such as the US at the time, which
recognised that their political interests would be
served much better by economically stabilising
the economies of Indonesia, Poland and Iraq
instead of insisting on their immediate financial
interests. Leaving immediate, narrow creditor
interests aside proved to be economically wise. In
a similar vein, it was essential that mediator Her-
man Josef Abs aimed at a sustainable solution for
Indonesia from the outset, without giving much
regard to his proposal’s fiscal consequences for
the creditors.

P> Speed is of the essence.

The longer the sovereign debtor’s default and
disruption of payment flows lasts, the costlier

the whole affair will eventually be for the debt-

or country and its creditors. Therefore, there is

a significant tension between the requirement

for a speedy and sustainable solution (with the
potential requirement of deeper creditor losses to
guarantee the restoration of debt sustainability)
and the parties’ tendency to gamble for redemp-
tion, i.e. to delay a final and binding agreement

in the hope that a positive external shock will

lead to better economic prospects and therefore
to a better prospect of the recovery of creditors’
claims. Whichever type of negotiation one looks
at - also beyond the four cases presented here -
such a positive external shock that would lead to
a country to just grow out of its debt has hardly
ever materialised, with, perhaps, the exception of
rare and unforeseen natural resource discover-
ies.” Regularly, instead, because of prolonging the

78  For one of the most relevant analyses of the fatal consequences of the Versailles treaty and particularly its economic dimensions

see: Keynes, J. M. (1919): “The Economic Consequences of the Peace”.

79 Inthe recent debt treatment of Mozambique, creditors became very benign on a debtor, to secure their shares in the hoped-for
natural gas bonanza off the country’s coast; at the same time the resource curse of an economy dominated by an extractive sector,
the consequences for the global climate and the social disruptions in the indebted countries cannot be overlooked.

In the case of Ukraine, legacy bondholders have bet on the mobilisation of frozen Russian assets as a positive shock scenario for
Ukraine's future financing situation and demanded that the mobilisation of frozen Russian assets be included in the debt sustain-
ability analysis that would be the basis for the debt restructuring negotiations with them. The argument is put forward on the basis
that Western pensioners “who have invested their pensions in Ukraine in good faith” should not be asked “to pay for Russian crimes”.
Although the G7 countries’ ability to mobilise Russian oligarchs' money to finance Ukraine’s reconstruction is indeed part of an im-
portant debate, it must be kept separate from the restructuring of pre-war debts. Legacy bonds are high-yield bonds. Their holders
have deliberately opted for a speculative investment whose coupon compensates for this risk. A debt restructuring means having to
bear this risk - and rightly so. It is not because of the destruction caused by Russia that legacy bondholders have to restructure, but
because of the country's financial and macroeconomic situation caused by the war. Apart from the fact that it is impossible to say with
certainty how much in frozen assets can be mobilised at all, the funds should be used for the reconstruction of the country, not for the

compensation of pre-war claims.
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inevitable debt reduction, periods of longer ex-
clusion from capital markets were the result and
further undermined the debtor country’s ability to
mobilise the resources for external debt service.
Moreover, the longer the delay, the higher the po-
tential for an additional negative external shock.

The briefly mentioned case of Nicaragua's nego-
tiations with bilateral creditors in the Paris Club
and under the HIPC Initiative between 1991 and
2004 is testimony to what happens when cred-
itors think they can gain money by delaying the
debt resolution process, or find that individual
cases need to be sacrificed in order to keep ideo-
logical principles alive and prevent a precedent.
As early as 1994, it was obvious that a country in-
debted to the tune of 3,000% of its annual export
earnings would need almost full cancellation of
all its external debts. This was something that the
HIPC and Multilateral Debt Relief Initiatives pro-
vided to the beneficiary countries (except Nigeria)
more than ten years later, after the full unafford-
ability of Nicaragua's external debt had become
so obvious. It was literally a lost decade for the
indebted nation, its people and all who otherwise
might have been able to do profitable business in
Nicaragua.

In contrast, the London Debt Accord for West
Germany and the restructuring of Indonesia’s
debt have demonstrated how beneficial a cou-
rageous approach to debt resolution with deep
debt cuts can be for both the debtor country as
well as those external investors who are keen on
providing fresh and profitable external financings
to an economy that had a chance to recover. In
both cases, capital market access was very quickly
restored after finalising the restructurings.

This also means that it can be very beneficial to
both Ukraine and its creditors to learn from
the repeated mistakes of the past and avoid
overly shallow debt restructurings that would
lead to serial restructurings with high costs for
both creditors and the debtor. It would mean
showing foresight and understanding and accept-
ing that “undershooting” debt relief (too little debt

relief so that debt sustainability is not restored) is
far more risky for recovery and economic, social
and political stability than “overshooting” (extract-
ing more debt relief from creditors than turns out
to be needed).?° This is also proven in former debt
restructurings.

P> Comprehensiveness.

As the London Debt Accord for Germany and

the “shuttle diplomacy” process for Indonesia
showed, there needs to be one single negotiation
forum for all creditors and their claims, outside
of which no claims can and shall be honoured or
restructured. Free riders that try to benefit from
the concessions of other creditors are not only a
problem for the debtor country, which would face
payment obligations not considered during the
larger debt restructuring process including the
essential debt sustainability considerations that
are the basis for the negotiations of debt relief.
Free riders are also the single biggest threat to
the overall acceptance of the result of the debt
restructuring. In the case of Ukraine this will
relate, for instance, to the enormous multilateral
claims that are considered to be exempt from
any restructuring in current debt restructuring
processes. These claims should be included in the
debt restructuring process of Ukraine to ensure

a sustainable, speedy and acceptable result. This
does not necessarily mean that the multilateral
creditors to Ukraine will undergo equal treatment
in the form of the same haircut, which bilateral
creditors may find themselves forced to accept.
All parties involved can, of course, remunerate the
multilaterals’ willingness to provide Ukraine with
fresh funding during the most critical times of the
war and particularly their willingness to continue
doing so in the immediate post-war period by, for
example, smaller haircuts or seniority in future
repayments. These claims must not, however,
continue to principally and entirely stand outside
the restructuring process.

80  See Buchheit, L. C. and M. Gulati (2020): “Avoiding a Lost Decade - Sovereign Debt Workouts in the Post-COVID Era (with Spanish
Translation)”; Capital Markets Law Journal (Forthcoming), Duke Law School Public Law & Legal Theory Series No. 2020-64, 13 October

2020, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3704048.
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P Impartiality.

The key element of the Indonesian 1969/70 pro-
cess was the role played by the independent de
facto mediator tasked with elaborating a pro-
posal which would ultimately be acceptable to all
parties involved. Impartiality can take effectin a
broad range of roles and instruments: this can
be a full-scale arbitration process where arbiters
nominated by the parties in equal numbers and
with an impair nominated by the nominees can
have full authority over the process, ultimately
decreeing a solution which all will have to accept.
It can also be a much more informal mediator
who just works out a proposal from a perspective
outside the vested interests of the parties.

Hermann Josef Abs' role in the Indonesian case
clearly was at the lower end of this spectrum,
but, as we have seen, highly efficient. One key
criterion for choosing the level of binding power
required for the solution of Ukraine's debt is cer-
tainly the creditors’ view of their fellow creditors:
how much binding power does everyone think is
needed in order to make sure that no one tries to
undermine a common solution by attempting to
free-ride?

The need for impartiality does not mean that
creditor coordinating institutions like the Paris
Club that in current debt restructuring processes
are not only creditors themselves but also claim
the role of an arbiter cannot play a role in the
process and need to be ignored. The Paris Club
could participate as what it actually is: a coordi-
nating body of a certain group of creditors that,
moreover, are of great relevance to Ukraine. This
neither implies any power to set the stage for
negotiations or define any parameters, nor does
it open the doors to preferential treatment for
the Club’s members. But it could be the basis for
making joint proposals that certainly would be
heavyweight in any process.

2. Further aspects to consider du-
ring a fair and efficient debt res-
tructuring process for post-war
Ukraine

P Immediate and comprehensive debt ser-
vice moratorium.

Every creditor who is expected to make substan-
tial sacrifices in the interest of the restoration of
the debtor’s sustainability can rightly expect that
its temporary or permanent renouncement will
fully benefit the debtor’s future ability to pay. The
greatest danger to this essential confidence is the
threat of an asset race. In Iraqg’s case, the stay of
payments decreed by the United Nations' Security
Council (see above) was therefore a cornerstone
of the subsequent far-reaching debt relief. The
potential chaos resulting from asset grabbing

by individual creditors becomes worse with

every dollar that minimises the available stock

of assets: how can/must/should outflows in the
period between the suspension of payments and
the signing of a debt restructuring agreement be
calculated?

Any fear of moral hazard on the debtor country’s
side could be met - if necessary at all - by obliging
the debtor to make pro rata payments to a trust
account, the receipts of which would then be part
of the debt sustainability calculations and hence
also the definition of the haircut.

A formal debt service moratorium can only be
decreed if a competent international body such
as the UN Security Council or the IMF put their
full weight behind an international agreement
or a unilateral suspension of payments by the
debtor country. This in turn requires a lead role
by a stakeholder who is both economically and
politically powerful enough to enforce a break
of the original contract, a decision which then
nowhere in the world can and will be circumvent-
ed. In Iraqg's case, this power was the victorious
coalition of the willing led by the US and the UK.
Since 2004, however, the creditor landscape has
become more polycentric, and a similar constel-
lation with one or two very powerful bilateral
official creditors that are also geopolitical heavy-
weights no longer exists. While this more heter-
ogenous creditor landscape is especially true for
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most of today’s indebted nations, in the case of
Ukraine, while there is not one entity such as the
USinIraq, it is the G7 member countries includ-
ing the USA as well as the EU and its institutions
that have a great political interest in an econom-
ically stable Ukraine. Thus, they could politically
legitimise the ongoing suspension of payments,
which could then be strengthened by executive
orders or national legislation which would protect
Ukrainian assets in the most relevant jurisdictions
(see below). Especially when it comes to private
creditors, the US and the UK are the dominant fi-
nancial centres in which they could create the reg-
ulation or legislation needed to protect Ukraine.
Whereas, if it comes to the IMF and the EU, it is
the more powerful members of the G7 as well as
powerful countries in the EU and their position
that play an influential role in these multilateral
institutions. These G7 members and EU countries
are politically responsible for making these insti-
tutions participate in a debt restructuring.

P> Immunise current income from litigation.

Had Iraq's creditors been able to extract pay-
ments from Iraq ahead of the 2004 Paris Club
agreement, the settlement that ultimately ben-
efitted Iraq would not have been possible, or at
best would have come with a huge delay. The UN
Security Council Resolution 1483 blocked any at-
tempts, particularly by private creditors, to secure
exceptional payments.

The war of aggression on Ukraine also has a
strong geopolitical component. However, passing
a UN Security Council resolution to this end for
Ukraine seems less realistic for geopolitical rea-
sons, compared to the situation in 2004 around
the Iraq debt restructuring. A more realistic ap-
proach therefore could be executive orders such
as those issued by the US governments as well as
the extension of anti-vulture laws, which already
exist to a limited extent in Belgium, France and

the United Kingdom, or the adoption of entirely
new legislation. Currently, in several countries,
including the US and Germany, national legisla-
tion to prevent (private) creditors free-riding on
debt relief concessions by other creditors and
providing legal security to debtor countries in a
debt restructuring is already being discussed.
Such more far-reaching legislation as it is current-
ly discussed would limit the recoverable amounts
of any creditor through the national court system
to the amounts the creditor would have received
had it duly participated in an already concluded
multilateral debt restructuring. In the UK, the UK
Debt Relief (Developing Countries) Act of 2010 is
doing exactly that, but the initiative is confined

to HIPC countries. Extensions would therefore be
necessary in two directions: firstly, including any
sovereign state that undergoes a multilateral debt
restructuring process and, secondly, blocking any
litigation award as soon as a multilateral process
is considered to have been initiated by the gov-
ernment.®

As more than ninety per cent of international loan
contracts are made under either New York State
or British law, a syntonised law project in both ju-
risdictions would already go a long way. Immunis-
ing the Euroclear system through a similar Belgian
law could close practically all existing loopholes.

P> Comparable treatment of all creditors as a
matter of principle.??

None of the successful and speedy agreements
presented in this paper would have been reached
without this principle in place.

There was, however, an important difference
between some of the historic agreements and
Ukraine's situation of today, as for instance Ger-
many's creditor profile in the early 1950s was far
more homogenous than Ukraine's today. Partic-
ularly the absence of any multilateral creditors,

81 For an overview of the present debate on the potential of national law projects to protect debtors from litigation see: Stutz, M.
(2023): “The Potential of National Legislation for the Fair Resolution of Global Debt Crises”; erlassjahr.de focus paper No. 9, https://er-
lassjahr.de/wordpress/wp-content/uploads/2024/01/Focus_Paper_9_2edition-230130.pdf.

82  Currently, in the context of post-Covid sovereign debt restructurings in the Global South, the calculation of comparable treat-
ment beyond traditional NPV calculations is under discussion. One novel approach in which a “fair comparability of treatment rule” is
being presented, including multilateral creditors, is Zucker-Marques, M., U. Volz and K. P. Gallagher (2023): “Debt Relief By Multilateral
Lenders. Why, How and How much?”; Boston, London, Berlin: Boston University Global Development Policy Center; Centre for Sustain-
able Finance, SOAS, University of London; Heinrich-Boll-Stiftung, https://www.bu.edu/gdp/files/2023/09/DRGR-MDBs-Report-FIN.pdf.
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who might claim preferred or even exempt credi-
tor status, made the negotiations a lot easier. This
was different in Indonesia’s case and also in Iraqg.
Hermann Josef Abs had to accept that the IMF
could keep its own (relatively modest) claims com-
pletely outside the restructuring process. Wheth-
er it actually makes sense, also from the debtor
country's perspective, to treat multilateral claims
as exempt is a matter of controversy. Proponents
of the current privileged status of multilateral
claims insist that the lender(s) of last resort need
to be remunerated for their willingness and ability
to keep indebted countries afloat, when nobody
else is prepared to do so. We shall not track this
debate here in its entirety.?® Regarding a resolu-
tion of Ukraine's post-war debt with its enormous
amounts outstanding to the European Union, the
World Bank Group and the IMF - just to name

the most important ones - a sustainable solution
seems unreachable if it is confined to restruc-
turing the bilateral debt, particularly if bilateral
creditors insist that a restructuring cannot simply
mean full cancellation for them while multilaterals
with claims of roughly one quarter of all outstand-
ing external debt are paid in full.

One problem with the debate on the (non-)inclu-
sion of multilateral claims so far has been that

it is waged on the basis of maximum positions.
That means positions like “We are outside as a
matter of principle, because otherwise the global
financial architecture will collapse” on the one
hand and “One multilateral dollar is by no means
worthier than a bilateral one” on the other. The
history of multilateral debt relief, however, has
long since passed this deadlock. The HIPC Initia-
tive, which has been implemented from 1996 until
the most recent cases being dealt with these days,
has found a sequencing formula which could also
be helpful in Ukraine's case: bilateral creditors
define a realistic debt relief ratio, which - in the
HIPC Initiative - was between 67% and 90%, and
multilateral creditors have to provide the rest -
how much this ever may be. In the HIPC cases,
this principle has grosso modo been working well -
however with smaller amounts involved in indi-
vidual cases. The international community should

not fall behind this experience when it comes to
solving Ukraine's debt problem.

Like in the HIPC cases, multilateral creditors may
then be able to recover a part of their losses
from additional bilateral contributions. Under

no circumstances does one have to accept the
argument that a write-down for Ukraine will
eliminate the multilateral institutions’ ability to
further provide loans under the quite sophisticat-
ed credit lines which the various institutions have
developed over time for different purposes. The
multilateral banks' liquidity and solvency have in
essence never been dependent on a few critical
repayments here or there, but entirely on their
rich members’ commitment to keep them afloat.

There is, however, another option besides the
sequencing approach applied by HIPC. As multi-
laterals very much argue with their very beneficial
role towards the indebted country in question as
well as to indebted sovereign states at large, an
agreement could also be tailor-made by adding to
comparable treatment an element of remunera-
tion. The commonly applied principle of calculat-
ing individual debt relief amounts from an overall
reduction ratio based on each loan’s net present
value already leads to considerably reducing debt
relief amounts for concessional loans, while it
leads to an increase in the debt relief amounts for
loans with high interest rates and shorter repay-
ment periods. One could, however, go beyond the
NPV reduction effect by reducing debt reduction
ratios for all creditors that commit to providing
either interim financing during the restructur-

ing period or fresh money for the first phase
immediately after the restructuring. As this kind
of financing is the genuine business model of at
least some multilaterals, they could substantially
benefit from this remuneration. However, if the
principle were to lead to additional bilateral offi-
cial or even private financing in the most critical
period of the process - even better!

83  For a critical assessment of the pro-exemption arguments see: Kaiser, J. (2021): “Frequent arguments against the participation of
multilateral development banks in debt relief. An analysis and response”; erlassjahr.de focus paper No. 5, https://erlassjahr.de/word-
press/wp-content/uploads/2021/06/Focus-Paper-5-Multilateral-Development-Banks-2021.pdf.
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P Well-designed contingency clauses.

Some sovereign debtors, including Ukraine in
2015, have had negative experiences with contin-
gency clauses, i.e. the commitment to pay higher
interest rates on a restructured debt or repay the
debt faster if the situation improves more than
foreseen at the time of the signing of the agree-
ment.® Currently, instruments to cover upside
risks, such as better economic performance or
the exploration of new natural resources, are
being discussed or have already been agreed for
all post-Covid debt restructurings, mostly to the
detriment of the debtor country and mainly be-
cause creditors would not be willing to participate
in (already too little) debt restructurings without
such instruments.8> These are criticised even by
creditors such as the IMF,2¢ but are accepted to
make sure debt restructurings are not being more
delayed in a context where conflicting creditor in-
terests only leave room for minimum consensus.

On the other hand, some of the cases presented
here contained a contingency clause which served
to protect the debtor country against any negative
deviation from the foreseen recovery path. In the
case of the London Debt Accord, Germany could
waive sovereign debt payments if it failed to win

a trade surplus towards the respective creditor.
This was an extremely wise provision, because

it provided a strong incentive for each individual
creditor to buy German goods.?” While the recov-
ery was so strong that the clause never had to be
invoked by Germany, it could provide an essential
asset for Ukraine, given the already existing con-
flicts over access for Ukrainian grain to European
markets. However, as Ukraine has a chronic trade
deficit, this idea would have to be adapted to the
Ukrainian context. For instance, Ukraine could
only repay its debt if new financing was at least
on similarly if not even more favourable terms.
Another option could be explicitly calculating debt

relief according to debt service ratios that were
the implicit result in Germany because of the
trade surplus rule. Germany for years did not pay
more than around 3 per cent of its annual export
revenues in debt service. In its debt sustainability
framework for low-income countries, the IMF (for
the two debt service indicators that are used to
determine debt sustainability) considers an exter-
nal debt service to exports ratio in the range of 10
to 21 per cent as sustainable, and a debt service
to revenue ratio of 14 to 23 per cent. Given that
these targets are for non-conflict countries and
given the experience of Germany in 1953, for
Ukraine, an explicit debt service to revenue ratio
could be set at a considerably lower range, such
as 5to 10 per cent.

3. Other issues

P> The limited scope of the application of an
odious debts doctrine and jus cogens norms.

Looking at debt in a post-conflict context, it may
be tempting to not only apply an assessment of
sustainability of the debt, but also look at the
debt from a legitimacy point of view. USD 3 bn of
Ukraine’s debt, which Russia is presently litigat-
ing for before a London court, goes back to a
politically motivated bond purchase by the Putin
government from the Russia-leaning Yanukovych
presidency in 2013. It is quite obvious that for a
Russian government that had been forced to with-
draw its troops and restore the Ukrainian state-
hood and territory this debt would be hard to
uphold and claim debt service for from Ukraine.

Two concepts have been most prominent in the
attempts to assess the “quality” and legitimacy of
claims besides the “quantity/sustainability” during
a restructuring process. The first is the “odious
debts doctrine” of A.N. Sack, which considers an

84  Argentina had a negative experience when in 1998 it issued a bond with a “Floating Rate Accrual Note” (FRAN), which linked the
coupon to the country's refinancing costs. The authorities had hoped that refinancing costs would become lower as a result of the

debt restructuring. The opposite, however, happened, and when the bond matured, Argentina paid an incredible 101% interest. See:
Levy Yeyati, E. and . J. Cruces (2016): “What the world can learn from Argentina’s holdout saga”; CEPR, 20 May 2016, https://cepr.org/

voxeu/columns/what-world-can-learn-argentinas-holdout-saga.
85  See erlassjahr.de and MISEREOR (2024).

86  Global Sovereign Debt Roundtable (2023): “Cochairs Progress Report”, 12 October 2023, https://www.imf.org/-/media/Files/Miscel-

laneous/gsdr-cochairs-progress-report-october-12-2023.ashx.

87 H.J. Abs, the head of the German delegation, considered this provision a “rejection of English-style austerity”. Abs (1991), p. 195.
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individual claim as odious and unrecoverable if all  This does not, however, mean that the quality
of three conditions are met: the loan has not been  of lending should not be considered at all. For
approved by a competent authority on the debtor  instance, this could play a role in the contraction

side (lack of consent); it has not benefitted the of future loans in the likely “bonanza” period of
population of the debtor country (lack of benefit);  Ukrainian reconstruction. Experience teaches us
and both were known to the creditor when the that the danger of resources being squandered
contract was signed (creditor awareness). The is the greatest when profit options are huge and
second concept is the jus cogens norms in interna-  needs are extremely high.

tional law.

This approach aims at declaring illegitimate and
unrecoverable any claim which has contributed to
violating a jus cogens norm, i.e. one of the norms
that guide international law, even where they
have never become part of national legislation.
These are necessarily only a very few and narrow-
ly defined norms, such as the prohibition of apply-
ing torture on a human being or waging a war of
aggression.

The last approach may look very attractive at
first sight for a country that is affected by a war
of aggression. However, this would only affect
the genuine Russian claims, which the aggressor
has very few options to regain in the first place.
Regarding the larger scope of Ukraine's claims,
which are claims by Western supporters, the
doctrine would either be completely pointless or
it could raise tricky questions. If an argument (on
whatever basis) for Western support having to be
considered illegitimate were accepted in court,
this argument would then lead to a far-reaching
cancellation of debt owed to Western supporters.
However, the political damage resulting from it
would be potentially enormous.

Moreover, both the odious debts doctrine as

well as the jus cogens approach suffer from open
questions regarding exact definitions and the
competence of courts and other legal bodies to
make any verdict on their basis, so that a helpful
application of either of them is hardly imaginable
in the case of Ukraine. It is not a coincidence that
in both the case of West Germany in 1953 and the
1970 mediation for Indonesia, any consideration
of the distinct characters and legitimacies or pref-
erential status of any particular claim were all re-
jected by all those whose role it was to make sure
that a speedy and efficient solution was found.
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5. Conclusion

Dealing comprehensively and innovatively with
Ukraine's sovereign debt situation will be import-
ant for the country’'s economic recovery after the
war. For a Ukrainian debt workout to substantially
contribute to the restoration of debt sustainability
and long-term economic recovery, an extraordi-
nary solution that goes beyond the possibilities

of the present-day sovereign debt restructuring
architecture is required. While no blueprint can be
transferred from historical settings, the four cases
analysed in this paper provide important pointers
for innovative elements of this solution.

Such an extraordinary solution for Ukraine could,
in turn, also inspire broader reforms of the inter-
national debt architecture that could mitigate the
deep power imbalances between debtors and
creditors inherent therein. Compared to the sta-
tus quo, this could increase the chances for other
heavily indebted countries - including, but not
limited to, those in conflict situations - to restore
debt sustainability and market access.
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